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ENGLISH LANGUAGE UNITY ACT OF 2011 


THURSDAY, AUGUST 2, 2012 

House of Representatives, 

Subcommittee on the Constitution, 

Committee on the Judiciary, 

Washington, DC. 

The Subcommittee met, pursuant to call, at 10:40 a.m., in room 
2141, Rayburn Office Building, the Honorable Trent Franks (Chair- 
man of the Subcommittee) presiding. 

Present: Representatives Franks, Chabot, Forbes, King, Jordan, 
Nadler, Conyers, and Scott. 

Staff present: (Majority) Paul Taylor, Subcommittee Chief Coun- 
sel; Sarah Vance, Clerk; (Minority) David Lachmann, Sub- 
committee Staff Director; and Veronica Eligan, Professional Staff 
Member. 

Mr. Franks. Pursuant to notice, the Subcommittee on the Con- 
stitution meets today to consider H.R. 997, the “English Language 
Unity Act of 2011.” 

Let me first thank Subcommittee Member Steve King for intro- 
ducing H.R. 997. This legislation currently has 121 bipartisan co- 
sponsors. 

The great observer of America, Alexis de Tocqueville, wrote that, 
“The tie of language is perhaps the strongest and most durable 
that can unite mankind.” Indeed, only through a common language 
can a diverse people come to understand one another and solve 
problems together. A common language facilitates friendships, com- 
merce, and community. 

Yet today, more and more Americans do not share a common lan- 
guage. And without a common language, they cannot share fully in 
the American community. 

In 1900, 85 percent of the immigrant community was fluent in 
English, but 100 years later that fluency rate dropped to 68 percent 
despite great advancements in communications technology. 

The Census Bureau has predicted that by 2044, a majority of 
people residing in the United States will speak a language other 
than English. When a country has more and more immigrants who 
do not share a common language, more and more members of those 
non-English speaking communities tend to keep to themselves be- 
cause they can. They interact less with the English-speaking com- 
munity and form insular communities within communities. As a re- 
sult, they are exposed to fewer and fewer social, educational, and 
business opportunities. And our whole Nation suffers. 

( 1 ) 
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H.R. 997 requires that government functions be carried out in 
English with common sense exceptions for communications re- 
quired by concerns related to health and public safety, trade, and 
national security. 

Making English the official language, as a good majority of the 
States have done, would provide the encouragement needed to 
incentivize more immigrants to embrace a common language once 
again. 

English policies are widely popular. According to a May 2010 
Rasmussen Report survey, 87 percent of Americans believe English 
should be our official language. A more recent Harris Interactive 
poll released on July 9, 2012, found that 88 percent of respondents 
agree that English should be the official language of the United 
States, including 96 percent of Republicans, 83 percent of Demo- 
crats, and 89 percent of Independents. The results showed 89 per- 
cent of males, 87 percent of females, and 83 percent of Hispanics 
agree that English should be America’s official language. 

Making English our official language is also widely supported 
among immigrants. A Zogby poll showed that more than three in 
four immigrants to the United States favored legislation making 
English the official language, as did nearly 60 percent of first gen- 
eration and 79 percent of second generation Americans. 

As it happens, my own wife is an example of an immigrant who 
feels this way. She came to this country as a teenager, from the 
Philippines. She speaks the better part of four languages. But she 
has said unequivocally that her entire family’s commitment to 
learning English as their primary language remains the primary 
reason for the family’s success in America. In her native country, 
the population speaks an estimated 175 languages. How many lan- 
guages are used on the Philippine election ballots? One. Which lan- 
guage is used? English. 

There is a reason for this. Having one unifying language that is 
the most common to all groups is the most efficient way to carry 
out government functions. So many things do, in fact, get lost in 
translation, and this is a risky enterprise when dealing with some- 
thing as basic as the franchise to vote. 

To take a risk of having numerous slight variations for a ballot 
initiative risks the integrity of the initiative. This is just one of the 
many examples why a single language is critical; I believe the time 
has come for America to join the other 56 countries who have made 
English their official language. I look forward so much to hearing 
from our witnesses here today. 

And I now yield to the Ranking Member for 5 minutes. 

[The bill, H.R. 997, follows:] 
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112th congress 
1st Session 


H. R. 997 


To declare English as the official language of the United States, to establish 
a uTiiforni English langiiag'e rule for iiatnrali ration, and to a.void niis- 
eonstnictions of the English language texts of the laws of the United 
States, pursuant to Congress’ powers to provide for the general welfare 
of the United States and to establish a uniform rule of naturalisation 
under article I, section 8, of the Constitution. 


IN THE HOUSE OF EEPKESENTATIVES 

M.tnCF 10, 2011 

Mr. King of lowu, (for himself, Mr. Gohmbbt, Mr. Jones, Mr. Tuenbb, Mr. 
KOSS of Florida, Mr, Wbstmobblakd, Mrs. BACHI1.L4NN, Mr, POSBY, 
Mr, Broun of Georgia, Mr. BaToitsette, Mr, Wittiian, Mr. Koe of 
Tennessee, Mr. Btjbton of India,na, Mr. EoiaTA, Mr. Barton of Texas, 
Mrs. Blackbubn, Mr. Long, Mr. Schock, Mr, Coppilan of Colorado, 
Mr. Bl:chanan. Mr. McCaiiIj, Mr. Saivi Jo.hnson of Texas, Mr. ItOHB- 
ABACiiBB, Mr. Latta, Mr. Neugebaubb, Mr. Jobdan, Mi’s. Embbson, 
Mr. Gaby G. Milleb. of California, Mr. .Hbkgbr, Mr. Campbell, .Mrs. 
.Adams, Mr. Wilson of South Carolina, Mr. Bartlett, Mr. I)b.ElEB, 
Mr. Sullivan, Mr. Lambokn. Mr. Uaits of Kentnckj’, Mr. Baciius, Mr. 
EiOGER,s of Michigan, Rfr. Paul, Mr. Duncan of Tennessee, Mr. 
MoCotter, Mr. Gtngrey of Georgia, Mrs. McMobbts Roiigbrs, Ms. 
Poxx, Mr. Simpson, Mr, McClintock, Mr. Millbpi. of Florida, Mr. 
Tibbbi, Mr, SCALISE, Mr. FbANES of jAilzona, Mr. SMITH of Nebraska, 
Mr. GoodTjAtte, Mr. FtjEMTNQ, Mrs. Myr.tctc, Mr. RtgetAz Mr. Harris, 
Mr. Johnson of Oliio, Mr. West, Mr. Walbebg, and Mr. Chabot) in- 
troduced the following bill; wliich was referred to the Committee on Edu- 
ca,Tion and the Workforce, and in addition to the Committee on the Jiidi- 
ciaiy, for a period to be subscqucntlj’ determined by the Speaker, in each 
case for consideration of such profusions as fall witliin the jurisdiction of 
the committee concerned 


A BILL 

To decilare English as tlio official language of the United 
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States, to establish a luiitann English language rule for 
naturalization, and to a, void misconstmctions of the 
English language texts of the laws of the United States, 
pursuant to Congress’ powers to provide for the general 
welfare of the United States and to establish a uniform 
nile of naturalization under artiele I, section 8, of the 
Constitution. 

1 Be. it enacted by the Senate and Rouse of Represmta- 

2 fives of the United States ofA-menca in Congress assembled, 

3 SECTION 1. SHORT TITLE. 

4 This Act may be cited as the “English Language 

5 Unity Act of 201 1 

6 SEC. 2. FINDINGS. 

7 The Congress finds and declares the following; 

8 (1) The United States is comprised of indhid- 

9 nals from diverse ethnic, cultural, and linguistic 

10 liachgrounds, and continues to benefit from this rich 

1 1 diversity. 

12 (2) Throughout the history of the United 

13 States, the common thi’ead binding individuals of 

14 (hffeiing baekgiuunds has been the English lan- 

15 guage. 

16 (3) iVniong the powers rcseived to the States 

17 respectively is the power to establish the English 

18 language as the official language of the respective 

19 States, and otheiwdse to promote the English lan- 

20 guage within the respective States, subject to the 
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1 pi'ohibitioris eiiuinerated in the Constitution of the 

2 Xuiited States and in laws of the respective States. 

3 SEC. 3. ENGLISH AS OFFICIAL LANGUAGE OF THE UNITED 

4 STATES. 

5 (a) In (Ieneeal. — T itle 4, United States Code, is 

6 amended by addin" at the end the following new chapter; 

7 “CHAPTER e— OFFICIAL LANGUAGE 

8 “§ 161. Official language of the United States 

9 “The official language of the United States is 

10 English. 

1 1 “§ 162. Preserving and enhancing the role of the offi- 

12 cial language 

13 “Representatives of the Federal Government shall 

14 have an affirmative obligation to preseiwe and enhance the 

15 role of English as the official language of the Federal Gov- 

16 emmeiit. Such obligation shall include encouraging great- 

17 er opportunities for individuals to learn the English laii- 

1 8 guage. 

19 “§163. Official functions of Government to be con- 

20 ducted in English 

21 “(a) Opficlal Functions. — T he official functions 

22 of the Government of the United States shall be conducted 

23 in English. 

24 “(b) SCOPIC. — For the purposes of this section, the 

25 term ‘United States’ means the several States and the 
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1 District of Columbia, and the term ‘official’ refers to auy 

2 function that (i) binds the Covernnient, (ii) is required 

3 by law, or (iii) is othei-wdse subject to scintiny by either 

4 the press or the public. 

5 “(o) Practical Effect. — TMs section shall apply 

6 to all laws, public proceedings, regulations, publications, 

7 orders, actions, programs, and policies, but does not apply 

8 to — 

9 “(1) teaching of languages; 

10 “(2) requirements under the Individuals with 

11 Disabilities Education Act; 

12 “(8) actions, documents, or policies necessaiy 

13 for national security, international relations, trade, 

14 tourism, or commerce; 

15 “(4) actions or documents that protect the pub- 

16 lie health and safety; 

17 “(5) actions or documents that facilitate the ac- 

1 8 tivities of the Dureau of the Census in compiling- any 

1 9 census of population; 

20 “(6) actions that protect the rights of rictims of 

21 crimes or criminal defendants; or 

22 “(7) using- terms of art or phrases from lan- 

23 guages other than English. 


•HR 997 IH 
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1 “§ 164. Uniforin English language rule for naturaliza- 

2 tion 

3 “(a) Uniform Language Testing Standard. — ^All 

4 eitizons should be able to read and understand generally 

5 the English language text of tlie Declaration of Indepeiid- 

6 enee, the Constitution, and the laws of the United States 

7 made in pursuance of the Constitution. 

8 “(b) Ceremonies. — A ll naturalizatiou ceremonies 

9 shall be conducted in English. 

1 0 “§ 165. Buies of construction 

1 1 “Nothing in this chapter shall be constmed — 

12 “(1) to prohibit a Member of Congress or any 

13 officer or agent of tlie Federal (jovernment, while 

14 performing official fiinetions, from communicating 

15 unofficially throngh any medium ’ndth another per- 

16 son in a language other than English (as long as of- 

17 ficial functions are performed in English); 

18 “(2) to limit the presercMtion or use of Native 

19 Alaskan or Native American languages (as defined 

20 in the Native American Languages Act); 

21 “(4) to disparage any langtiage or to discourage 

22 any per-son from learning or using a language; or 

23 “(4) to be inconsistent wth the Constitution of 

24 the United States. 


•HR 997 IH 
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1 “§ 166. Standing 

2 “A [)ersoii injured by a violation of this chapter may 

3 in a civil action (including an action under chapter 151 

4 of title 28) obtain appropriate relief.”. 

5 (b) Clerical Aaiendment. — The table of eliaptei-s 

6 at the beginning of title 4. United States Code, is amended 

7 by" inserting after the item relating to chapter 5 the fol- 

8 1 o wi 1 1 g n ew i tern : 

“("hapter 6. Official Lancuace”. 

9 SEC. 4. GENERAL RULES OF CONSTRUCTION FOR ENGLISH 

10 LANGUAGE TEXTS OF THE LAWS OF THE 

1 1 UNITED STATES. 

12 (a) In (Ieneral. — C hapter 1 of title 1, United 

13 States Code, is amended by adding at the end the fol- 

14 loiving new section: 

15 “§9. GenerEil rules of construction for laws of the 

16 United States 

17 “(a) English language requirements and workplace 

18 policies, whether in the public or private sector, shall be 

19 pi'esumptiveh' consistent with the Laws of the United 

20 States; and 

21 “(b) Any" ombignity' in the English language text of 

22 the Tiaws of the United States shall be resolved, in accord- 

23 anee ■with the last two articles of the Bill of Rights, not 

24 to deny or disparage rights retained by" the people, and 
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1 to reserve powers to the States respectively, or to the peo- 

2 pie.”. 

3 (b) Clerical rUiBNDiiBNT. — The table of sections 

4 at the beginning of chapter 1 of title 1, is amended by 

5 inserting after the item relating to section 8 the following 

6 new item; 

“9. General Rules of Construction for Laws of the United States.'’. 

7 SEC. B. IMPLEMENTING REGULATIONS. 

8 The Seci-etary of Homeland Security shall, within 

9 180 days after the date of enactment of this Act, issue 

10 for public notice and comment a proposed nile for uniform 

11 testing English language ability of candidates for natu- 

12 ralization, based upon the principles that — 

13 (1) all citizens should be able to read and un- 

14 derstand g’enerally the English language text, of the 

15 Declai'ation of Independence, the Constitution, and 

16 the laws of the United States which are made in 

17 pursuance thereof; and 

18 (2) any exceptions to this standard should be 

19 limited to extraordinaiy circumstances, such as asy- 

20 lum. 

21 SEC. 6. EFFECTIVE DATE. 

22 The amendments made by sections 3 and 4 shall take 

23 effect on the date that is 180 days after the date of the 

24 eiiactmoiit of this Act. 


.HH 997 IH 
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Mr. Nadler. Thank you, Mr. Chairman. Having already spent 
an extraordinary amount of Committee time and resources in an 
effort to roll back the civil rights of women, persons with disabil- 
ities, gay and lesbian Americans, and other minorities, our major- 
ity colleagues are now taking their last opportunity to highlight a 
bill that would place at risk the 24 and a half million people in the 
United States who need language assistance from their government 
in some situations. 

H.R. 997 does nothing to help these individuals learn English 
and to assure that, in the meantime, they are brought into the 
mainstream of American life. 

English is universally acknowledged as the common language of 
the United States. Government proceedings and publications are 
always performed or provided in English, though in some instances 
augmented by other languages when necessary for effective com- 
munication with the constituents that we serve. 

These additional means of communication do not threaten us as 
a people or a Nation. On the contrary, they prove that beyond our 
common language, what truly unifies us is a shared commitment 
to the principles upon which this Nation was founded and flour- 
ishes — freedom of speech, equal protection of laws, and representa- 
tive democracy. 

That shared commitment is unquestionably tested at times. Ef- 
forts to use the force of law to prohibit the use of languages other 
than English are not new, nor is the fact that these restrictions 
often have been put in place because of anxiety and distrust of new 
immigration populations 

In the aftermath of World War I, for example, when anti-German 
sentiment was running high and large numbers of European, in- 
cluding many German immigrants, were coming to this country, 
some States passed laws prohibiting the teaching of any language 
other than English in their schools. 

My colleagues on this Subcommittee should be familiar with the 
Supreme Court case which struck that law down, Meyer v. Ne- 
braska, because it is one of the leading cases establishing the fun- 
damental right of parents to guide the upbringing of their children, 
the subject of a recent Subcommittee hearing, and a proposed con- 
stitutional amendment introduced by our distinguished Chairman. 

As the Supreme Court admonished in Meyer, the desire to assure 
that immigrants to this country learn and speak English, a claimed 
purpose both of the law in Meyer and of the bill that we are consid- 
ering today, “cannot be coerced by methods which conflict with the 
Constitution. A desirable end cannot be promoted by prohibited 
means.” 

The Alaska Supreme Court cited this passage from Meyer in 
Alaskans for Common Language v. Kritz, finding that Alaska’s re- 
quirement that English be used for all government functions and 
acts violates the 1st Amendment. That law, as would H.R. 997, de- 
prived government officials, agents, and employees of the ability to 
communicate with the public. It also prevented individuals from ac- 
cessing vital information and services from the government, pre- 
vented effective communication with the government, and infringed 
on the constitutional right to petition the government for redress 
of grievances. 
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As the Alaska Supreme Court noted, if the purpose of the law 
truly is to promote, preserve, and strengthen the use of English, 
then creating and funding programs promoting English as a second 
language is a far less restrictive means of achieving that goal. This 
is what our Constitution requires, and it is what we as elected offi- 
cials should demand. 

Laws like H.R. 997, which provide no affirmative support for 
those with limited English proficiency, but as the Alaska Supreme 
Court put it, “merely create an incentive to learn English by mak- 
ing it more difficult for people to interact with their government,” 
have no place in our constitutional scheme. 

These laws also should trouble us because, while proponents 
claim that their purpose is to unite the Nation, these proposals di- 
vide us by sending a clear message that no one is welcome here 
until and unless they are fluent in English. But this cannot pos- 
sibly be true. All of us represent multilingual communities. The 
district I represent is home to people who speak Spanish, Yiddish, 
Creole, Russian, Arabic, Hebrew, Chinese, Vietnamese, French, Ko- 
rean, Portuguese, Wolof, Ukranian, Italian, and German, to name 
just a few. 

Our communities work because we have mutual respect for each 
other, our different religions, traditions, cultures, and languages, 
as well as shared values and a common belief in the American 
Dream. 

Unfortunately, there is reason to suspect that proponents of 
English only laws are not interested in ensuring inclusion in this 
American Dream, but instead seek to bar our newest immigrants 
from its achievement. We need look no further than experience in 
Iowa to confirm that this fear is not unfounded. Representative 
King championed legislation in Iowa that is nearly identical to H.R. 
997 while a member of the State legislature. While campaigning for 
passage of his law in Iowa, Representative King said the law would 
not prohibit government usage of other languages, and to illustrate 
this claim, explained that “If the Storm Lake policy chief wanted 
to post signs in 5 languages, he would be allowed to do as long as 
one of the languages included English.” Once the law was passed, 
however. Representative King sued the Secretary of State for pro- 
viding online registration forms in other languages in addition to 
forms provided in English. 

H.R. 997 unquestionably poses the same threat to the protections 
for language minorities in the Voting Rights Act, particularly given 
Representative King’s efforts to remove those protections during 
our most recent reauthorization of the VRA. Perhaps in his testi- 
mony, Representative King can clarify exactly how H.R. 997 will 
impact voting rights, and whether his provision granting standing 
for anyone claiming injury the law is intended to allow him to sue 
government officials for the usage of language other than English. 

I would also like to hear why Representative King did not in- 
clude in H.R. 997 a provision from his Iowa bill that allowed “any 
language usage required by or necessary to secure the rights guar- 
anteed by the Constitution and laws of the United States of Amer- 
ica, or the Constitution of the State of Iowa.” 

As we consider this bill, let us not forget that we are a Nation 
of immigrants and that this has made us stronger, not weaker. As 
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we will hear from our colleague from Texas, Representative Charlie 
Gonzalez, and from Florida State Senator Rene Garcia, those who 
are new to American embrace English and learn it as fast and as 
well as they can. They do so because English is the unquestionable 
gateway to opportunity, but also because it allows them to become 
part of the fabric of this great Nation. There simply is no legiti- 
mate need for official English or English only bills like H.R. 997. 

With that, I yield back the balance of my time. 

Mr. Franks. I thank the gentleman. And I now yield to the dis- 
tinguished Member of the full Committee, Mr. Conyers, for his 
opening statement. 

Mr. Conyers. Gracias, Senor Presidente. Bueno, estamos aqui 
otra vez, en este ultimo dia del periodo de sesiones antes de 
regresar a nuestros distritos para mas de un mes, considerando 
legislacion divisiva sobre un problema social que — 
desafortunadamente — no tiene posibilidad de convertirse en ley. 

La legislacion que estamos considerando hoy, la “Ley de la 
Unidad de Idioma Ingles del dos mil y once” es a la vez mal 
llamada y, yo creo, hara mucho dano a esta nacion. 

H.R. 997 no promovera la unidad, como lo sugiere el titulo. 

Limitando nuestra vida publica a un solo idioma no nos 
haceremos mas unidos. Lo que nos une no es una lengua, pero los 
ideales compartidos que hace los Estados Unidos el pais grande y 
unico que es. 

H.R. 997 excluira a muchas personas de la ciudadania plena, 
haciendo mas dificil la participacion en transacciones simples, como 
conseguir una licencia de conducir o inscriber a sus hijos para la 
escuela, o acceder a otros servicios. 

Excluyera a personas de nuestra democracia, trayendo de vuelta 
las desacreditada — e ilegal — pruebas que una vez mantuvo a los 
pobres, las minorias y los inmigrantes fuera de las urnas. 

Esta legislaction esta en contradiccion con nuestra historia. 

Somos una nacion de inmigrantes y somos una nacion de 
personas que llegaron aqui hablando muchas diferentes idiomas. Lo 
que mantiene a esta nacion junta son los valores compartidos y la 
creencia compartida en los valores Americanos de libertad, 
democracia e igualdad de oportunidades. 

Hoy en dia, los inmigrantes de Asia o America Latina son los 
objetivos de la demonizacion y la discriminacion. Un dia, nuestro 
pais mirara hacia atras a este periodo con verguenza y 
arrepentimiento . 

Esta legislacion no reconoce que somos, y siempre hemos sido, 
una nacion multilingue. 

Puedo ver ningun efecto — sea cual sea la intencion — ademas de 
excluir a personas de su plena participacion en el sueno Americano. 
Peor aun, la legislacion envia un mensaje de que estas personas no 
son bienvenidos, que son ciudadanos de segunda clase. 

Quiero dar la bienvenida a neustros testigos, y espero con interes 
escuchar su testimonio. 

[The English language translation of the opening statement of 
Mr. Conyers follows:] 
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Statement of the Honorable John Conyers, Jr. 

Hearing on H.R. 997, the Enghsh Language Unity Act” 

Subcommittee on the Constitution 
Thursday, August 2, 2012 

Thank you, Mr. Chairman. 

Well, we’re back again, on this last day of our session before we go 
home to our districts for more than a month, taking up divisive social 
issue legislation that ~ thankfully - has no chance of becoming law. 

The bill wc are considering today, the "English Language Unity Act 
of 2011" is both misnamed and will, T believe, do this nation a terrible 
disservice. 

H.R. 997 will not promote unity as the title suggests. 

Limiting our public life to a single language will bring us all closer 
together. What unites us is not a language, but shared ideals that make 
America the great and unique country it is. 

It will exclude many people from full citizenship, inaldng it harder 
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for them to engage in simple transactions like getting a drivers' license or 
registering their children for school, or accessing other services. 

It will exclude people from our democracy, bringing back the long 
discredited - and illegal - literacy tests that once kept the poor, 
minorities, and immigrants out of the polls. 

This bill is at odds with our history. 

We are a nation of immigrants, and we are a nation of people who 
arrived here speaking many different languages. What holds this nation 
together are shared values, and a shared belief in the American values of 
freedom, democracy, and equal opportunity. 


Today, immigrants from Asia or Latin America are the targets of 
demonization and discrimination. One day, our nation will again look 
back on this pcnod with shame and regret. 

This bill fails to recognize that we are, and always have been, a 
multi-lingual nation. 

I can see no effect - whatever the intent — other than to exclude 
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people from fiill participation in the American Dream. Worse still, it 
sends a message that these people are not welcome, that they are 
somehow second-class Americans. 

I want to welcome our witnesses, and 1 look foiward to hearing 
their testimony. 


Page 3 of 3 


Mr. Franks. The gentleman’s time has expired, and I 

Mr. Scott. I want to make sure that the court reporter got all 
that down. [Laughter.] 

Mr. Franks. I want to thank the gentleman. My wife certainly 
would have understood his statement. As it happens, I do not. But 
I would ask the gentleman in the interest of fairness and certainly 
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to Mr. Nadler’s district, would you repeat that in Yiddish, and Viet- 
namese, and French as well? [Laughter.] 

Mr. Conyers. When is the next hearing, sir? 

Mr. Franks. I suppose 

Mr. Conyers. I would he delighted to accommodate your request. 

Mr. Franks. Nothing would make the point hotter if we con- 
ducted all of our debates in different languages. And, I suppose 
that makes the case for this bill better than anything else. I cer- 
tainly appreciate the gentleman’s gesture, but it does indicate why 
it would be even more confusing in this place than ever if all of us 
spoke a different language. 

So with that, I would yield to Mr. Forbes. I understand that you 
do not have an opening statement. So I guess we will move for- 
ward. 

So I will recognize then myself for 5 minutes for questions. No, 
I am sorry. I am sorry. See, I am quite confused. Again, the point 
is made once again. 

So I will now turn to our witnesses. Here we go. All right. 

Let me now introduce the witnesses on our first panel. Steve 
King has represented the Fifth District of Iowa since 2002. He is 
also a Member of the Constitution Subcommittee. Mr. King is the 
chief sponsor of H.R. 997, the English Unity Act. 

Charles Gonzalez has represented the 20th District in Texas 
since 1998. He serves currently on the House Committees on En- 
ergy and Commerce and House Administration. I want to thank 
you both so much for appearing before us today. 

Each of the witnesses’ written statements will be entered into 
the record in its entirety. I would ask that witness summarize his 
testimony in 5 minutes or less. And to help you stay within that 
time, there is a timing light on your table. When the light switches 
from green to yellow, you will have 1 minute to conclude your testi- 
mony. When the light turns red, it signals that the witnesses’ 5 
minutes have expired. 

Before I recognize the witnesses, it is the tradition of this Com- 
mittee that they be sworn. So if you would please stand. 

[Witnesses sworn.] 

Mr. Franks. Please be seated. And I will now recognize our first 
witness for 5 minutes, Mr. King. Would you turn that microphone 
on? We are always missing that, sir. 

TESTIMONY OF THE HONORABLE STEVE KING, A 
REPRESENTATIVE IN CONGRESS FROM THE STATE OF IOWA 

Mr. King. Thank you, Mr. Chairman. It has been an interesting 
introduction here with the statements of the Members. I was going 
to start out with a Tower of Babel discussion, but I think I will 
pass that. Mr. Conyers perhaps has made my point on that for me. 

I would take this back to the narrative from when I got inter- 
ested in official language issues. And that was, as I heard the story 
from my father, who my grandmother, Freda Katrina Yohanna 
Harm IGng, came over from Germany with her family, they were 
a German-speaking household. And my father grew up in a Ger- 
man-speaking household. 

He went to school on his first day of kindergarten speaking Ger- 
man, and kindergarten, of course, is a German word, so they 
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should not have heen very shocked at heading off to kindergarten. 
But it was a whole new experience for him in that classroom that 
was in English. And when he came home, he walked into the door 
of the house, and he said hello to his mother in German. She 
turned to him and said, speaking German in this household is for 
you, from now on, verhoten. I came here to become an American, 
and that means learning and speaking English. And you will go to 
school and learn English, and bring it home, and teach it to me. 

My father was the last of seven children to actually speak any 
German. The rest of them learned English. And their family con- 
verted to English because the kids went to school, brought it home, 
and taught it to their mother. The father did speak English, but 
he was working quite a lot. 

So I got interested in it that way. I gave a speech on October 
10th of 1996 as a candidate for the State Senate, and I just hap- 
pened to mention that I thought English should be the official lan- 
guage of the State of Iowa. About 150 people there erupted in ap- 
plause, and it surprised me that it went that deep into the nerve 
center. 

A reporter began to attack me for my position, which I began to 
defend. I ended up in the Iowa Senate as the chief sponsor and au- 
thor of English as the official language of the State of Iowa. It took 
6 years. We wrote the bill and refined it. But it is important to say 
English is the official language. 

If you look around the world and you think how the city-states 
merged into nation-states, why did they, especially in western Eu- 
rope and eastern Europe? Primarily around the lines of language, 
because language, a common language, is the most powerful uni- 
fying force known throughout history, throughout all humanity, 
and all time. 

It is stronger than the forces of tribe, or race, or ethnicity, or 
common experience, or common history. It is stronger even than re- 
ligion. If people can communicate with each other, they are bound 
together. If they cannot communicate, they are bound to separate. 
The lesson of the Tower of Babel tells that. How did God scatter 
the people to the four winds? Because He scrambled their lan- 
guage. 

We saw an example of that this morning. As much as we are 
amused, we still stopped listening. We need to bind our country to- 
gether. 

When I sat in testimony before the Small Business Committee 
with George Bush’s second-in-command on the Department of 
Labor, and I asked the question, I understand why you cannot hire 
people and train them to run a punch press or a lathe because they 
do not understand English. But are you having a second generation 
problem there? They said, yes. Not only that, third generation 
problem. 

We have language enclaves all over this country, and I know that 
we are going to bring in immigrants. I welcome them. But, they ex- 
pect to arrive in a country that has an official language. And if you 
look around the world at the numbers of countries there are con- 
flicting analyses of that. 

I did one where I opened up an almanac, and I took every coun- 
try that had a flag. I looked it up — and at this time the World Book 
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Encyclopedia — every other country had an official language accord- 
ing to that research. There are a couple, three exceptions out there 
in the world otherwise. 

Some have more than one official language. Singapore has 
English as an official language. It is pretty interesting that other 
countries saw the wisdom in this, and here in the United States 
we have not been able to get there. 

Noah Webster wrote the American English Dictionary for the 
purpose of uniting the American people. He saw that among the 
colonies where he traveled, that there were colloquialisms that 
were arising, and new languages were emerging because people did 
not travel and interact with each other enough. So, he wrote the 
American English Dictionary for the purpose of binding the Amer- 
ican people together. 

Thank God English is the common language in this country. It 
has bound us together. We need to make it the official language be- 
cause there are efforts in this country to fracture this and divide 
it. Going clear back to 245 B.C., the first emperor of China, whom 
I pronounce Qin Shi Huang, and the Chinese always correct me on 
that pronunciation. He identified that the Chinese spoke different 
languages, at least 300 different dialects all over the landscape 
where they are today as one China. 

He hired scribes to write the Chinese language for the purposes 
of binding the Chinese people together for, “the next 10,000 years.” 
Well, it is has worked pretty good for the next 2,500 years. There 
is no sign of that fracturing that I can see. 

We are a Nation that should be able to look across history, hu- 
manity, culture, economics, and know that we are blessed to have 
English as our common language. We need to make it our official 
language. It is the official language of the maritime industry, the 
air traffic controllers, and something that I have enjoyed sitting at 
the round table at the EU as the official language of the European 
Union, although sometimes you hear it with a French accent. 

Thank you, Mr. Chairman, and I yield back. 

[The prepared statement of Mr. King follows:] 
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Prepared Statement of the Honorable Steve King, 
a Representative in Congress from the State of Iowa 

Mr. Chairman, Ranking Member Nadler, Members of the Judiciary Subcommittee on the Constitution, 

Thank you for inviting me to appear today in support of my bill, H.R. 997, the English Language Unity 
Act, which will enshrine English as the official language of the United States. More than 122 Members 
of Congress have signed on as cosponsors. 

More than 22 centuries ago, China was populated by scores of warring tribes and competing sub- 
cultures. They wore similar clothing, ate similar foods, and had similar ways of life. But they spoke 
different languages. Qin Shi Huang, the first emperor of China, had a vision to create a unified China that 
would last for the next ten thousand years. Qin Shi Huang standardized units of measure, currency, 
wheel spacing of carts, and commanded scribes to create an official written Chinese language. All of 
China then communicated in the same language. 

A common language is the most powerful unifying force the world has ever known. It is more powerful 
than race, color, religion, sex or national origin. The unifying official language does not have to be 
English, yet we are fortunate the common language of the United States of America is English. English is 
the international language of commerce, politics, maritime, and of air traffic control. English is an 
incredible unifying force uniting America, knocking down ethnic, religious, and cultural barriers to make 
us one and is the modern lingua franca of the world. Today as we rally for unity and patriotism, our 
common form of communications currency binds us together and propels us toward our destiny. 

Noah Webster had a vision 2,000 years after Qin Shi Huang. Webster realized the language of former 
colonists was degenerating into colloquialism on its way to dialects that would become 
incomprehensible to all but the locals. Webster wrote the American English Dictionary because he 
feared the fracturing of American along the lines of language. Webster's goal was the same as Qin Shi 
Huang's - but to unify the United States of America for all time through a common language. 

I've always admired my grandmother who sent my father to school as a German-speaking son of an 
immigrant. Upon his return home from the first day of kindergarten, my father's first words to his 
mother were in German. She said to him in the sharpest of terms, "speaking German in this household is 
for you, from now on, verboten. I came here to become an American. You will go to school to learn 
English and bring it home and to teach it to me." 

In 2002, as a state senator, I authored and led the the successful effort to pass official English legislation 
into Iowa law. Each session, since being elected to the U. S. Congress, I've introduced the "English 
Language Unity Act" (H.R. 997). In a survey conducted by the Rasmussen Group in 2010, 87 percent of 
Americans expressed their support for making English the official language of the United States. Other 
polls taken on a state-by-state basis have indicated similar support and to date, thirty-one states have 
passed similar English-language statutes. 

My grandmother realized that learning English enabled generations of Americans to achieve the 
American dream through opportunity and liberty. Multiple studies continue to prove those who learn 
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English have better jobs, better pay, and are better served by others than those who are English 
challenged. Learning English decreases reliance on government and increases personal freedom. 

The need for English as the official language appears in our newspapers every day - injuries in the 
workplace, mistranslations at hospitals, people who are unable to support themselves and their families 
- all because they could not speak English. Additionally, government spends billions for multilingual 
translations, printing costs, and miscommunications. Language enclaves are actually encouraged even 
though they are the very antithesis of assimilation. 

Hebrew, as a conversational language, was dead for two thousand years until a century ago when the 
Jewish people restored Hebrew for the specific purpose of unifying Jews to form a nation. What model 
did they use? America! Because we were so successful in assimilating diverse people. Israel was 
recognized as a nation in 1948, just half a century after the effort began. The Hebrew language ties 
Israelis to their heritage, to their faith, and their nation. 

There is no unifying force more powerful - not race, not color, not religion, not sex, not national origin - 
that binds people together more effectively than a common language. I encourage my colleagues to 
join me in supporting the English Language Unity Act. 
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Mr. Franks. And I thank the gentleman. And I now recognize 
Congressman Gonzalez for 5 minutes. Thanks for being here, sir. 

TESTIMONY OF THE HONORABLE CHARLES A. GONZALEZ, A 
REPRESENTATIVE IN CONGRESS FROM THE STATE OF TEXAS 

Mr. Gonzalez. Mr. Chairman, Ranking Member Nadler, 
Hermano Conyers, and Members of the Subcommittee. I am grate- 
ful for this opportunity to testify before you today. 
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I have never understood the motivations of those who believe ei- 
ther our country or our language needs to he “protected” by a law 
like H.R. 997. 

Let us leave aside for now the questionable use of the word 
English in the bill’s title instead of what H.L. Mencken called the 
“American language.” Maybe it is because I had such good teachers 
as a child that I learned the power and majesty of English. And 
so I have no fear that the language of Shakespeare and Twain 
needs a Eederal law to protect it. 

Maybe it is because I have known Americans for whom English 
was not their first language, and seen firsthand their burning de- 
sire to learn to speak the language in which our Constitution and 
our laws are written. 

The Erench have a government agency to protect their language 
because our language so dominates their world, from commerce to 
culture, that they feel threatened. I have never had such worries 
about our commerce and our culture. This bill would certainly 
change our American culture. 

Eor most of our history, this country has welcomed immigrants. 
They have made us stronger, economically and otherwise, and their 
very desire to come to this country is a recognition of our national 
strength. 

Now there have been vocal minorities who did not share faith in 
the strength of our American culture. Even Benjamin Eranklin, as 
reported in an essay by Dennis Baron, and out of the essay I will 
quote, “considered the Pennsylvania Germans to be a ‘swarthy’ ra- 
cial group, distinct from the English majority in the colony. In 1751 
he complained, “Why should the Palatine Boors be suffered to 
swarm into our settlements, and by herding together establish 
their language and manners to the exclusion of ours? Why should 
Pennsylvania, founded by the English, become a colony of aliens 
who will shortly be so numerous as to Germanize us instead of our 
Anglifying them, and will never adopt our Language and Customs 
any more than they can acquire our Complexion.’” 

In the mid- 19th century, they called themselves the American 
Party and bragged that they were defending from the imminent de- 
struction that would be wrought by criminal immigrants — Catho- 
lics from Ireland and Germany. Most Americans called them Know- 
Nothings, and their ignorant bigotry is justly condemned. 

In the later 19th century, we heard of our imminent demise at 
the hands of the “Yellow horde” of Chinese immigrants. And it is 
not yet 2 months since the House expressed our regret for that 
lengthy fit of unjustifiable bigotry. 

These cries of our imminent demise by assorted alarmists were 
wrong then and they are wrong now. Do we really want to return 
to the mindset of a century ago when a man could testify to Con- 
gress about immigrant laborers and say, “These workers don’t suf- 
fer — they don’t even speak English.” 

We are a country, and a strong country, when and because we 
act as one, when, “We the People,” “establish Justice, insure do- 
mestic Tranquility, provide for the common defence, [and] promote 
the general Welfare.” We the people speak with accents from Texas 
and New York. Anyone who has listened to the Chairman and 
Ranking Member of the Einancial Services Committee when they 
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converse might wonder if they were indeed speaking the same lan- 
guage. 

We speak English and Inuit. We are one because we will it so. 
The United States is about what we do, not how we describe it. 
That is why back in 1787 the Constitution was translated and 
printed in German so that the non-English speaking minority in 
Franklin’s Pennsylvania, which would become the second State to 
ratify our Constitution, could fully participate in the ratification de- 
bate. 

What that means, Mr. Chairman, and Members of the Sub- 
committee, is that our founding document, under and from which 
we derive all our authority as a Congress, is the result of the opin- 
ions and votes of men who did not even speak the language. 

While the tradition of printing some public documents in German 
continued well into the 20th century, it died out because, then as 
now, everyone living here, especially American citizens, finds life 
easier if they speak and learn English. We do not need to go out 
of our way to punish non-English speakers. The opportunity to 
enjoy all of the attributes of this great country is more than enough 
of an incentive. There is no need for H.R. 997 as is evidenced by 
the 97 percent of Americans who speak English. 

Again, thank you very much, Mr. Chairman, and Members of the 
Subcommittee. 


Mr. Franks. I thank the gentleman. The votes have been called, 
but we are going to go ahead and try to get started, and we will 
be returning right after votes. I thank you both for your testimony, 
and I will begin the questioning by recognizing myself for 5 min- 
utes. 

Mr. King, is there anything you heard from the opposing witness 
that you would like the opportunity to respond or to clarify? 

Mr. King. I heard some of the language about the Know- 
Nothings, and I am thinking about some of the bias and prejudice 
against the Irish. That has all gone on. But, I am also thinking 
about third generation Americans today that do not speak English 
well enough to be trained to work in a factory. It is a disadvantage 
for them. This is an economic opportunity to encourage people to 
learn English. 

And I do not know that there are third generation Germans in 
Pennsylvania that did not get a handle on the English language. 

I would also make the point that this bill does not, and no one 
alleged otherwise, but this bill does not go in and amend any com- 
ponents of the Voting Rights Act or other provisions that are there 
in statute. But what it does do, and I did not put this into my testi- 
mony, it does address Bill Clinton’s Executive Order 13166. Not 
specifically, but the general language I believe does nullify Presi- 
dent Clinton’s executive order which essentially says we are going 
to promote multiple languages and utilize that, and provide inter- 
preters. This goes the opposite way. 

The Constitution that Mr. Gonzalez talked about being inter- 
preted into German, well, it just would not be official. It would be 
a German version, an unofficial version. The official version would 
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be in English. That is common form of communications currency, 
and language is just like the euro. 

Mr. Franks. Well, Mr. King, your English bill became law in 
Iowa. What has been your perspective of the impact? 

Mr. King. Well, at first there was a defiance of it on the part of 
then Secretary of State, as he was campaigning for governor, Chet 
Culver, the most recent Democratic governor that we have had. He 
as Secretary of State printed voter registration documents and ab- 
sentee ballot requests in multiple languages. I sent a letter to him 
and asked him to withdraw those because it directly violated. They 
are official documents after all that directly violated Iowa statute. 

He did not. I do not recall if he actually answered. Quite often 
they just do not. And as so, I had to take him to court, and the 
court enjoined that activity that he was carrying on. He was subse- 
quently elected governor, but the Secretary of State has been 
bound by the law from this point. 

That is the only thing. Otherwise, there was an intense opposi- 
tion to it from a very small percentage of people that mounted a 
very energized effort. And once we just dealt with that argument, 
it went away. And there has not been an issue in Iowa since then 
other than the case that I mentioned. 

Mr. Franks. Mr. King, why do you think over 90 percent of all 
Nations have designated at least one official language for day-to- 
day government operations and official communications? Are they 
discriminating? 

Mr. King. Well, that was kind of an interesting piece of it, too, 
the allegation of discrimination. And it must be to the rest of the 
world. They understand that you cannot operate in multiple lan- 
guages. 

If you think in terms of, for me I spent in the contracting busi- 
ness. If you have a contract, you write that contract, and if it is 
in English, fine, we agree to that definition. But if you had a con- 
tract that was in, say, Chinese and in French, how do we resolve 
that issue here? That is a private sector issue, I understand. But 
within the government, you need to have a common form. You have 
got to have something you can go back to and say this is it. This 
is the official document, and we argue off it. We litigate off it. We 
debate off it. We provide services off of it. 

And so I think it is just the simplest common sense to under- 
stand that this is unifying. It is not dividing. It is not an insult to 
anyone. In fact, the immigrants that come here expect that we 
have English as the official language because they are primarily, 
almost exclusively coming from a Nation that has an official lan- 
guage. 

Mr. Franks. Mr. King, would a Federal official English language 
law affect how State and local governments operate and implement 
their own English official language laws, or affect how they admin- 
ister and offer multilingual services, such as translating documents 
or taxpayer funded interpreters? 

Mr. King. Well, I do not have the number on what it actually 
costs us to print in multiple languages as we do. But the inter- 
preters is another cost of this, and I expect we may have some wit- 
nesses that will address that as a specific dollar value is concerned. 
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But the responsibility shifts over from what has been given to 
the government by Bill Clinton’s 13166 Executive Order to the peo- 
ple. And, you know, up until that time, we had always managed, 
no matter what we had for different languages, people found a way 
to do business with the government in English up until such time 
as Bill Clinton introduced that executive order. So, I think that is 
one of the driving forces on why we need to do this. 

The effort on the part of the Federal Government is to, with that 
directive of Clinton’s executive order, promote multilingualism 
within government. That does not bind us together. You know, I 
have traveled in foreign countries, and in this country, too. When 
you see a foreign language on a sign or multiple languages on a 
sign, like in an airport, I have tried to train myself to be able to 
read the foreign language, and you just cannot. You do not do that. 
You revert to the language you are familiar with, and you move on. 

So, the more multiple languages we offer as a government, the 
less likely people are to learn English because they will use the 
language they are comfortable with. 

Mr. Franks. Well, thank you, Mr. King. And I would yield to Mr. 
Nadler for questions. We have 6 minutes, 33 seconds on the clock. 
Do you want to — I think perhaps he is right. We are going to go 
ahead and recess the Committee, and we will come back right after 
votes. 

And I apologize. You know how leadership forgot to check with 
me this morning. [Laughter.] 

And so we will return. We are recessed. 

[Recess.] 

Mr. Franks. This hearing will come to order, and we will now 
resume with questioning. And I will yield to Mr. Conyers for ques- 
tions for 5 minutes. I am sorry, I am skipping right over the gen- 
tleman. I will yield to Mr. Nadler for 5 minutes. 

Mr. Nadler. Thank you, Mr. Chairman. Congressman King, you 
stated in answer to one of Chairman Franks’ questions that your 
bill would not impact the Voting Rights Act. Yet Section 203 of that 
law specifically requires certain jurisdictions to provide all voting 
materials that they provide in English also in the language of a 
language of a minority, be that Spanish, or German, or Yiddish. 
This includes voter registration forms. 

You sued the Iowa Secretary of State with respect to a nearly 
identical law. So how can you say that this would not impact the 
Voting Rights Act, that this would not impact Section 203? 

Mr. King. Well, first I can see that the gentleman has made a 
point that is worthy of discussion here. And when I brought the 
suit against the Secretary of State in the State of Iowa, it was on 
State law as opposed to Federal law. 

The Voting Rights Act contains with it covered districts. Those 
covered districts, I believe, are a different legal question than they 
are in the broader component of this. Like a lot of legislation, there 
may be differing opinions on how this would be resolved if it need- 
ed. It is hopeful that we come together on a common language and 
do not have that problem. 

Mr. Nadler. Hold on. The covered jurisdictions of Section 5 has 
nothing to do with this. Section 203 covers the entire country and 
says that where you have a sufficient foreign language population 
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as a percentage of the voters, you have to issue all voting materials 
in English and in some foreign languages. Would your bill change 
that? 

Mr. King. Well, the Voting Rights Act puts the obligations on the 
States, and this bill applies to and binds the Federal Government. 
That is a distinction that is part of this with regard to the Iowa 
piece. As I interpret 

Mr. Nadler. Are you saying it would not impact that? 

Mr. King. I want to go back and read that section in light of the 
point that you have raised. And this is Congress 

Mr. Nadler. Is your intent not to affect that? 

Mr. King. It is my wish one day to affect that. I have done so 
by bringing an amendment to the Voting Rights Act when it was 
reauthorized on the floor 

Mr. Nadler. Is your intent in this bill to affect that? 

Mr. King. It is not my specific intent to target that particular 
component. I think that is an unresolved disagreement that we 
may have. 

Mr. Nadler. Well, would you put a provision in the bill to make 
it clear that that does not affect that? 

Mr. King. I will take a look at the proposal and work with the 
gentleman from New York if we can come to an agreement. 

Mr. Nadler. Okay. Now your Iowa bill has an exception, Iowa 
Code Section 1.184(h) for “any language usage required by or nec- 
essary to secure the rights guaranteed by the Constitution and the 
laws of the United States or the Constitution of the State of Iowa.” 
You did not include similar language to provide that exemption in 
H.R. 997. Was there a specific reason why that language is not in- 
cluded? 

Mr. King. In response, I would look at Section 165 and sub (4). 
It says in the bill, “Nothing in this chapter shall be construed to 
be inconsistent with the Constitution of the United States.” I be- 
lieve we do not need to address the Constitution of the State of 
Iowa in this bill. 

Mr. Nadler. So in your interpretation, it would have the same 
effect as that language, that it would not affect any language usage 
required by or necessary to secure the rights guaranteed by the 
Constitution of the United States? Would that be the same effect? 

Mr. King. Yes. And that is the intent. 

Mr. Nadler. Okay. 

Mr. King. And really, I think we would agree in this Constitu- 
tion Subcommittee that it is a bit redundant to even have this lan- 
guage in here that I have addressed that could be inconsistent with 
the Constitution of the United States, because we are the Constitu- 
tion Subcommittee and it ought to be constitutional when it comes 
out of here. 

Mr. Nadler. Thank you. Chairman Franks asked what impact 
H.R. 997 would have on State laws. Specifically, would this over- 
ride States laws, particularly those State laws that might allow or 
require the use of languages other than English? Would it restrict 
States government officials or employees, or is this only for Federal 
laws and Federal Government employees? 

Mr. King. It addresses Federal functions and activities, not State 
functions and activities. 
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Mr. Nadler. So if the State law requires usage of foreign lan- 
guages in certain situations, it would not affect that. 

Mr. King. Provided that it is not a Federal function, yes, an offi- 
cial Federal function. 

Mr. Nadler. And what about State — well, given the fact that the 
bill defines the Federal Government as including State and local 
governments, I do not know that a court would interpret the law 
that way. 

Mr. King. We address the official functions of government, the 
official business of the Federal Government. If it is the official busi- 
ness of a State government, we are not addressing that. But it says 
any function that binds the government is required by law 

Mr. Nadler. But not to question 

Mr. King [continuing]. To scrutiny. 

Mr. Nadler. Not the question of the official function. I asked 
about would it affect State laws. And the bill says, “For the pur- 
poses of this section, the term ’United States’ means the several 
States and the District of Columbia.” So in other words, as I read 
the bill, whenever it refers to the United States, you are also refer- 
ring to the States, so it would bind the States and would — and not 
only for Federal functions. In other words, it would, as I read it, 
say that the States could not use foreign language materials pe- 
riod. Now if that is not your intent, which you stated it is not, you 
might want to clarify that. 

Mr. Franks. The gentleman’s time has expired, but the witness 
can go ahead and answer the question. 

Mr. King. I thank the Chairman. We have language in the bill 
that reserves the rights back to the States for the 9th and 10th 
Amendment that addresses that, I believe, Mr. Nadler. So I think 
we are comfortable this addresses only the Federal Government 
and does not direct the States in their functions. 

Mr. Franks. Thank you. I would now recognize the gentleman 
from Virginia, Mr. Forbes, for 5 minutes. 

Mr. Forbes. Mr. Chairman, I want to thank you, and I want to 
thank you for holding this hearing. I want to particularly thank 
Mr. King and Mr. Gonzalez for their willingness to come here and 
talk about this issue. 

I think if we step back a moment, one of the things we realize 
is overwhelmingly a majority of American people want the concept 
that is embraced in this bill. And I appreciate us having a dialogue. 
I appreciate Mr. Gonazalez’s thoughts and Mr. King’s thoughts be- 
cause all too often when someone brings a concept like this, we are 
so quick instead of talking about the issues, to try to vilify one an- 
other, or to try to mock one another. 

And as I was listening to the Ranking Member as he gave his 
speech, I looked through the audience, and I saw a lot of smiles 
and even thumbs up in doing that. And I understood that. And the 
reason I understand it is because when I go to Europe and to have 
NATO meetings, and someone comes in and they sing a song in 
English, or they try to speak in English, I want to give them a 
thumbs up. And I want to smile because I embrace that. 

But then what happens is we go in to try to meet, and we have 
to put on earphones, and we have to have interpreters because 
some of them are speaking German, and some of them are speak- 
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ing French, and some of them are speaking Chinese, and some of 
them are speaking other languages, just like the Chairman said. 
And when you step hack and look at that, it is so difficult to get 
any kind commonality of understanding to move forward. 

And, Mr. Gonzalez, when you mentioned that Mr. King was 
doing this to protect the English language, I hope you understand, 
he is not doing this to protect the English language. He does not 
think the English language is in threat of being abolished. 

What it is when sit down as a country, there are folks on this 
Committee who do not believe we should have any commonality of 
values. They fight to make sure we do not have those commonality 
of values. They fight on any kind of commonality of faith. Some of 
them do not even support the Pledge of Allegiance to the Flag. 
When we tried to put it in the visitor’s center, 6 Members, many 
of them from this Committee, voted no. Do not even put the Pledge 
of Allegiance in there because that is too disruptive. It brings us 
together in a way that we should not. 

And what Mr. King’s bill tries to do is not protect the English 
language, but to encourage us to have some basic commonality of 
communication so that we can find common ground to build a Na- 
tion upon and to move forward with solutions that help this Na- 
tion. And language is the fundamental aspect of that. 

And we would all sit back and we would think how absurd it was 
if we said we were going to go on the floor in just a few moments 
for the next bill and debate it and have to put those earphones on, 
and have all those interpreters. But then when we look at doing 
the same thing in our warehouses or our manufacturing plants, 
somehow we think the absurdity of that. And it is not absurd at 
all. 

I think it is a principle that Mr. King has grasped that is some- 
thing we need to encourage and we need to push forward. And 
whether it is this bill or whether it is something else, it is not a 
matter of saying we are going to take language away from folks 
who speak German, or folks who speak Spanish, or French, or Chi- 
nese, or Vietnamese. It is a matter of saying in this country there 
need to be some things that are common among all of us that we 
aspire to, and we push them, whether that is through incentives, 
or whether that is through a piece of legislation, I think it is vitally 
important to our success as a Nation. 

So I commend both of you for coming in here and having this dia- 
logue, and, Mr. King, for bringing forth this particularly piece of 
legislation. And I hope that we will continue to have this discussion 
to see how we can move forward on this concept that I think is em- 
braced by a vast majority of people in this country. 

And with that, Mr. Chairman, I yield back the balance of my 
time. 

Mr. Franks. And I thank the gentleman and associate myself 
with his comments. 

I would now recognize Mr. Scott for 5 minutes. 

Mr. Scott. Thank you. Thank you, Mr. Chairman. 

Mr. King, I was not sure of your answer on the Voting Rights 
Act. Is this intended to override Section 203 of the Voting Rights 
Act? 

Mr. King. I am sorry, Mr. Scott, I could not hear your question. 
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Mr. Scott. Is this legislation designed to override the language 
provisions of the Voting Rights Act? 

Mr. King. As I responded to Mr. Nadler, I want to go back and 
read that section in light of this. I cannot tell you today that it is 
designed to override it, but I can tell you that it is 

Mr. Scott. Is it intended to override? 

Mr. King. I cannot tell you today that it is intended to override 
it. 

Mr. Scott. I am sorry, it is? 

Mr. King. I said I would like to go back and read that section. 

Mr. Scott. Okay, it is? 

Mr. King. That analysis was done several years ago, and I need 
to go back and revisit that. 

Mr. Scott. I am sorry, I did not hear you. Did you say it is or 
is not intended? 

Mr. King. I said I cannot tell you today that it is designed to 
override it. 

Mr. Scott. Okay. 

Mr. King. That analysis was done several years ago, and I would 
like to go back and reread Section 203. 

Mr. Scott. Is Medicaid an official function of the United States 
government? 

Mr. King. It is federally funded, and when it happens within a 
Federal office, then it is an official function. 

Mr. Scott. Okay. Now if people want to learn English, they have 
to take English language classes. Mr. Gonzalez, is it not a fact that 
most English language courses have waiting lists? 

Mr. Gonzalez. Absolutely, that is one thing that we have en- 
countered. In my district, it is about 62 percent Latino, and de- 
pending on the generation, obviously we do attempt to locate the 
services, and — definitely underserved. 

Mr. Scott. Is there anything in this legislation that would in- 
crease funding so that those who already want to learn how to 
speak English or learn how to speak English better, is there any- 
thing in this legislation that will help them? 

Mr. Gonzalez. I do not see anything. I actually think that this 
actually will mitigate against those that will assimilate more quick- 
ly, learn the English language. I think this sets up a situation for 
discriminatory practices. I do not believe that if you have some- 
one — and, Mr. Scott, you know, I am not sure if the author and 
supporters of this bill understand the impact on certain commu- 
nities that this would have. You know, you have somebody that is 
an American citizen, has worked, paid their taxes, made their con- 
tribution, and have a problem with Social Security or Medicare, or 
maybe even a widow of an American veteran that may not be 
English proficient. My understanding is that a government official 
would not be allowed to conduct business in any other language. 

So, I mean, those are just the practical problems that come up, 
but there is no need for the legislation. 2 IMr. Scott. Well, we have 
had comments that people should learn English through — ^you say 
you have a significant portion of your district that is Latino. Do 
you find people are unaware that learning English will help them 
advance in society? 
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Mr. Gonzalez. It is the aim of every Latino family in my district 
to become English proficient. It is something that we always tout 
and encourage. Mr. Scott 

Mr. Scott. Well, will this legislation not alert them to what they 
do not know? 

Mr. Gonzalez. I think it really is something that is not a posi- 
tive development in the lives of those that are here learning 
English. I will speak to a Latino population, and the immigrant. 
They are no different than any other preceding immigration group 
that came to the United States. It is generational in nature. That 
first generation will have a difficult time with English proficiency. 
By the second, you have made tremendous inroads. By the third, 
you do not even have a bilingual offspring at that point. You have 
someone that speaks primarily English. 

Mr. Scott. And are you suggesting that they do not need this 
legislation to alert them to the fact that English is a good thing to 
learn? 

Mr. Gonzalez. And to your point, you are exactly right. This 
does nothing. And as far as Mr. Forbes about this communal con- 
cept, it already exists in this country. This is totally unnecessary. 
It is the mischief in the unintended or intended consequences of 
the law that concern me. 

Mr. Scott. You have language in here that says that all citizens 
should be able to read and understand generally the English lan- 
guage text of the Declaration of Independence, Constitution, laws 
of the United States, made pursuant to the Constitution. Last time 
I saw language like that was where the intent was to deny African- 
Americans the right to vote under literacy provisions. Where else 
can you find that kind of language? 

Mr. Franks. The gentleman’s time has expired, but please feel 
free to answer the question. 

Mr. King. And if it was directed toward me, which I presume it 
was. 

Mr. Scott. Yeah. 

Mr. King. I do not know where that language might exist other- 
wise. And I would be interested in the narrative from the gen- 
tleman from Virginia, if he has seen that language as part of their 
life’s experience. 

But as a standard here that we wrote into the bill for the pur- 
poses of encouraging the learning and understanding of the Dec- 
laration and the Constitution and the laws written from it, for the 
very purpose of encouraging newly-naturalized citizens to learn 
and understand deeply the history of this country and the founding 
documents of this country. 

And if you have done naturalization services as I have, and I ap- 
preciate the chance to do so, they take it very seriously. And when 
they have a responsibility to learn our historical documents as part 
of the naturalization process, this Constitution and Declaration, I 
think, will be written on their hearts. And that is the reason to 
have it there. 

Mr. Franks. And I thank the gentleman. And I now recognize 
the gentleman from Ohio, Mr. Chabot, for 5 minutes. 

Mr. Chabot. Thank you very much, Mr. Chairman. I would like 
to start off by perhaps asking each of the two witnesses here to 
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comment on a particular statement. And the statement would be 
that the surest path to economic, social, and educational prosperity 
in this country is to learn English. 

In either order that the two gentleman would like to respond, I 
would just be interested to hear what they might like to say. 

Mr. Gonzalez. I do not think you are going to have a debate that 
English proficiency is something that I think enables and empow- 
ers individuals. This is not the way to do it. What do you do with 
the people that are on the pathway to English proficiency? Do you 
just forget about them? Do you not inform them, educate them to 
be more productive citizens simply because they are not English 
proficient at that point in their lives in this country? That is the 
problem with this. 

Now I see much more behind this but, you know, I am a Con- 
gressman; I see all sorts of motive. But the thing is, you are not 
contemplating real life experiences whether in the past with other 
immigration groups or what we have at present in the United 
States today. 

Mr. Chabot. Thank you. And I would just like to comment that 
you are going to be greatly missed around this place, Charlie. 

Mr. Gonzalez. I am going to miss you, too, Steve. 

Mr. Chabot. Yeah, because he is a fine gentleman, tremendous 
Member of Congress. And whereas we may differ on issues here 
and there, including probably this one, you know, he has done a 
great job for his constituents and the people of this country. So 
thank you. Congressman Gonzalez. 

Mr. Gonzalez. I really appreciate that. 

Mr. Chabot. Absolutely. And, Congressman King? 

Mr. King. I might say to my friend Mr. Gonzalez, I did not quite 
recognize his Texas accent today either. But I appreciate the com- 
ments around that. And really this is about unity. There are a cou- 
ple of different ways to look at society, and one of them is that to 
accommodate people, and eventually their good intentions will 
overcome the accommodation, and they will adopt English as the 
official language. 

The other side of that is is that for me, I believe in immersion. 
If I got to a foreign country, as Mr. Forbes said, and if I were going 
to live there, I do not really want help in the English language be- 
cause it does not encourage me to adopt the language that I might 
be operating within. 

So many of us have traveled in that way and learned some words 
of that language because it is necessary to operate in their society. 
If you have a sign here that says stay off the grass, let us say, in 
German and another one that says stay off the grass in English, 
if your natural ability is to read in German, you are not going to 
read that other sign. You are not going to learn it. I have tried it 
with stop signs in foreign countries, and it is an accommodation 
that is unnecessary. It is better for people to be functioning in a 
common language. 

I think we agree with that. We have moved in that direction at 
least with this dialogue here. How do we go about doing that? 
There is also language in the bill that I wanted to point out that 
says such obligation of the Federal Government to function in 
English, but the obligation also shall include encouraging greater 
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opportunities for individuals to learn the English language. So part 
of the intent here, too, is to encourage the learning of the English 
language, not to shut people out, to b^e inclusive and empower peo- 
ple by having a common language that ties us together. 

Mr. Chabot. Okay, thank you. Before coming to Congress, I was 
a schoolteacher. And I would be interested to hear, Steve, your 
take on how your legislation, or at least what the goal would be 
as far as children who perhaps do not have English skills, and how 
they would have a better outcome ultimately in education if they 
got it quicker and had to learn English more quickly than perhaps 
some school systems do nowadays. What would your legislation do 
relative to that, and what is your intention with respect to that? 

Mr. King. Well, if it is an official function of the Federal Govern- 
ment, then it directs those functions to be in English. But it also 
has exemptions, exceptions, for the teaching of languages and the 
requirements under the Disabilities Education Act. Those two 
things are exceptions. 

So I do not know that it changes education much within our edu- 
cational system, except our young people would be educated that 
English is the official language, if this bill passes, of the United 
States of America. And it raises the expectation that as an Amer- 
ican and American citizen, you have a stronger and broader obliga- 
tion to learn English that binds us together. 

You did not likely hear my opening statement where I told the 
narrative of my father coming home from his first day in kinder- 
garten speaking only German. As he said hello to his mother in 
German, she pointed to him and said, speaking German in this 
household is for you from now verboten. I came here to become an 
American. That means I have to learn English, and you are going 
to learn it in school and bring it home and teach it to me. 

These things penetrate through the culture, and they are very 
positive things. There is nothing that discourages the learning of 
other languages, and, in fact, that is something that we want this 
country to do. But we want to bind ourselves all together with the 
common language. It is the most powerful unifying force known 
throughout all time and humanity. 

Mr. Chabot. Thank you very much. 

Mr. Franks. I want to thank both of you for coming. And I ap- 
preciate the sponsor. Also, Mr. Gonzalez, I express my own very 
best wishes to you, sir. And we will look to see what is wonderful 
and great that comes next in your life. Thank you both very much. 

Mr. Gonzalez. Thank you, Mr. Chairman. 

Mr. King. Thank you. Chairman. 

Mr. Franks. And if the second panel then would be seated. 

Well, I want to thank you all for being here. And I would like 
to introduce the witnesses on our second and final panel. 

Our first witness on the second panel is Dr. Rosalie Porter. Dr. 
Porter is an accomplished author and scholar and current chair- 
woman of the Board for ProEnglish. She is a consultant for school 
districts across the country and the executive director of the Insti- 
tute for Research in English Acquisition and Development. 

Dr. Porter arrived in the U.S. at age 6 not knowing a word of 
English. My wife came at 11 knowing yes, no, and what is your 
name. 
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Our second witness is Rene Garcia. Mr. Garcia served in the — 
am I pronouncing that properly, sir? 

Mr. Garcia. Rene. 

Mr. Franks. Rene, okay. Mr. Garcia served in the Florida House 
for 8 years before being elected to the Florida State Senate where 
he currently serves. He serves as the chair of the Florida Senate 
Health Regulation Committee and holds several other committee 
positions. 

Our third and final witness is Mauro E. Mujica. Mr. Mujica has 
been chairman of the board and CEO of U.S. English, Inc., since 
1993. Mr. Mujica immigrated to the United States from his native 
Chile and has firsthand understanding of the obstacles facing non- 
English speakers upon their arrival in this country. He succeeded 
the late Senator Hayakawa, who founded the organization in 1983. 

Welcome to all of you. And each of the witnesses’ written state- 
ments are going to be written in their entirety. But for now I will 
now recognize Dr. Porter for 5 minutes. 

TESTIMONY OF ROSALIE PEDALINO PORTER, Ed.D., 
CHAIRWOMAN OF THE BOARD OF DIRECTORS, PROENGLISH 

Ms. Porter. Thank you for the opportunity to testify today in 
favor of H.R. 997, legislation that will make English the official 
language of the United States. 

My name is Rosalie Pedalino Porter, and I am chairman of the 
board of ProEnglish, a national advocacy organization. 

When I immigrated to the United States from Italy as a 6-year- 
old child, no one in my family spoke a word of English. I was fortu- 
nate to ^ow up at a time when Americans felt confident about 
their national culture. And immigrants were encouraged to learn 
the English language and assimilate. The public schools taught me 
English, opening the door for me to a wonderful education up to 
the graduate level at the University of Massachusetts. 

I am committed to protecting English as our common language 
because it is so essential to immigrant success. 

My professional career of 4 decades has been dedicated to im- 
proving the education of non-English speaking children in our 
schools. I have advised school districts and testified in court cases 
in Arizona, California, Florida, Massachusetts, Texas, and Wash- 
ington. From 1985 to 1988, I served on the National Advisory 
Council on Bilingual Education that advised the U.S. Congress on 
education policy. 

The organization that I chair, ProEnglish was founded in 1993 
to preserve English as the common unifying language of our Nation 
by making it the official language at all levels of government — 
local. State, and Federal. As you have heard everyone say this 
morning, the English language is one of the strongest and most du- 
rable ties that unite us as Americans. The founders of our Nation 
recognized this, and this is why President George Washington 
signed a law passed by Congress in 1795 requiring all existing and 
future Federal statutes of the United States to be published exclu- 
sively in English. 

Having one official language of record for government operations 
and communications makes government more efficient and less 
costly. It eliminates the demands for taxpayer funded services or 
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documents in any other language, with exceptions under H.R. 997 
for instances that service the public interest, as in protecting public 
health and safety. It does not mean English only. Nor does it force 
anyone to speak English in their personal daily lives or limit the 
study of foreign languages. Official English means that for the gov- 
ernment to act officially and with legal authority, it must commu- 
nicate in the English language. 

Ninety percent of the world’s Nations have at least one official 
language, including 47 countries that have English. Thirty-one of 
our 50 States have already adopted English as their official lan- 
guage in statewide elections, with voter approval margins as high 
as 9 to 1. No harmful effect has yet been reported from these laws. 

Here are three urgent reasons why Congress should act now. 
First, it is time to end the Federal Government’s policy of trying 
to force all government agencies and Federal fund recipients to pro- 
vide multilingual services. This policy relies on an incorrect inter- 
pretation of civil rights law. 

Second, we need to avoid the kind of divisiveness, inefficiency, 
and waste that we see today in places like the European Union 
that is struggling to cope with 23 official languages. 

Third, as our country grows more diverse, thanks to our immi- 
gration, with 303 languages now present in our population, it is 
even more important to stress what unites us as Americans a com- 
mon language. 

Mr. Chairman, I respectfully urge the passage of H.R. 997. It is 
essential to the unity and wellbeing of our country. It will promote 
the successful integration of immigrants and their children into 
American life and will save millions of taxpayer dollars. Perhaps 
those dollars could be used for English teaching classes. 

It will reinforce a melting pot ideal that has helped to make our 
country the most successful country in the world. 

Thank you. I will be happy to answer any questions, Mr. Chair- 
man, from you or your colleagues. 

[The prepared statement of Ms. Porter follows:] 
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“This multwubural approadt has failed, utterly faileiL ” 
Angeki Merkel, German Chancellor, October 17, 2010 


Thank you, Mr. Chairman, for the opportunity to testify today in favor of H.R. 997, legislation that will make 
English the official language of the United States. 

My name is Rosalie Pedalino Porter and 1 am the Chaimian of the Board of ProEnglish, a national grassroots 
advocacy organization based in Arlington, VA. ProEnglish was founded in 1993 with the mission to 
preserve English as the common, unifying language of our nation by making it the official language of all 
levels of government — local, state and federal. 1 am here today to affirm the need for having one official 
language for the U.S. federal government, an urgent and long overdue national priority. 

My professional career of four decades has focused entirely on the improvement of educational achievement 
for non-English speaking children in U.S. public schools. I have advised school districts and testified in 
court cases in Arizona, California, Florida, Massachusetts, Texas, and Washington. From 1985 to 1988, 1 
served on the National Advisory and Coordinating Council on Bilingual Education that advised the U.S. 
Congress on education policy. 

When I was brought to the United States from Italy as a 6-year old child, no one in my family knew a word 
of English. Immediately upon enrolling in the public schools of Newark, New Jersey, 1 was taught the 
English language, a skill that enabled me to quickly leam school subjects in English and become integrated 
in the life of school and community. The knowledge of English improved my chances of taking advantage 
of educational opportunities up to the level of undergraduate and graduate degrees from the University of 
Massachusetts at Amherst. 

The English language is one of the strongest and most durable ties that unite us as Americans. The Founders 
of our nation recognized this fact, which is why President George Washington, in 1 795, signed a law passed 
by Congress requiring existing and future federal statutes of the United States to be published solely in 
English. It is why President James Madison signed the Louisiana Enabling Act in 1811, The Act granted 
statehood to the largely French-speaking territory under the condition that the new state agree to conduct its 
official business in English. In 1906, Congress passed legislation — the Naturalization Act of 1906, which 
became law and was signed by President Theodore Roosevelt — that required people who want to become 
naturalized U.S, citizens to demonstrate English proficiency. 

There is even a long history of Congress requiring English to be the language of government and schools for 
territories seeking to be admitted to the Union, e g. Arizona, New Mexico, Oldahoma. ^ In all of these 
territories that had large non-English speaking populations. Congress announced before the territories voted 
on the question of statehood that a change in language policy would be a prerequisite for admission. 


^ Oldahonia Enabling Act. Sec. 5. Provision for Public School (1906). Arizona, New Me-vico Enabling Acts. c. 310, 36 U.S. Sial. 
557, 568-579(1910). 
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I. Majority of the States Have Adopted Official English 

More recently, state and municipal governments around the country have taken the initiative to pass laws and 
ordinances recognizing English as their official language. Thirty-one states — a large majority (62%) — have 
adopted laws making English the official language of government.^ Oklahoma became the 3f' state to 
approve an official English law last November, when an overwhelming 76% of Oklahoma voters approved a 
ballot referendum which amended the state constitution and made English the state’s official language. 

Tn 2008, Missouri became the 30* state to make English its official language of government when voters 
approved an amendment to the state constitution with over 86% of voters’ support. In fact, every time 
official English has appeared on a statewide ballot, voters of all backgrounds and political affiliations have 
approved it overwhelmingly, by margins as high as 9 to I . 


n. Public Support for Official Fjtglish Ixiws 

As recently as May 2010, a Rasmussen Reports poll found that 87 percent of likely voters support making 
English the official language of the United States.^ That survey also found that support for official English 
remains high across all demographic groups and that voters reject by sizeable margins the idea that such a 
move is racist or a violation of free speech. Over 80% of whites, blacks and those of other racial and ethnic 
backgrounds agree that requiring people to speak English is not a form of racism or bigotry. 

In August 2010, Rasmussen Reports found that 83% of likely voters wanted a higher priority to be placed on 
encouraging immigrants to speak English as their primary language. Rasmussen also conducted a poll shortly 
after then-Senator and presidential nominee Barack Obama stated during a 2008 campaign stump: “instead 
of worrying about whether immigrants can learn English,” Americans “need to make sure their child can 
speak Spanish.” Poll numbers found that voters strongly disagreed with President Obama and felt that 
government documents should be printed exclusively in English.'* Broken down along party lines, 79% of 
Republicans and 59% of Democrats rejected the idea that all Americans should know multiple languages. 
Among unaffiliated voters, 68% say their fellow citizens do not need to know a language other than 
English.^ 

Three surveys conducted since 2005 all found that supermajorities of Americans support making English the 
official language. An April 2006 FOX News poll found 78 percent favored it, while the 2005 Zogby poll 
showed 79% for such a measure. More than two-thirds of Democrats in the Zogby poll and 79 percent of 
Democrats in a 2006 Rasmussen poll approved of the measure. 

A 2005 poll conducted by the polling firm Zogby International found that support for making English the 
official language was even higher among first- and second-generation immigrants than among native-born 


^ The 50 States and Official English at a Glance: ii«p://vvvv\v. proenglish.org/official-enelislVstnte-profiles.html 
^ Rasmussen: 87% Say English Sliould Be U.S. Official Language, May 2010 

hUp://\v\vv\.rasmusSienreporis.coiiVpnbl!C coni.ent'pohiics.'general politics/'niav 2010/8? sav enelish should be u s official Ian 
Rasmussen: 58% Want English-Only Ballots, June 201 1 

hnp:.//wmv, m 5m nsscnrcp0rTS.c o m/pub li c_ co ntcnt/politics,'gencra ljx)l i tics,'^iu nc_20 1 i/58 -^v a n t cngl is h oniv ba ll ot s 
^ Rasmussen: Voters Reject Obama s Call for Bilingualism, July 2008 

http://w\Mv.rjsiimsscnrcpott5.CQm/public contcnl'DoliticS'^elcciioiis/cloction 2008/2008 presidcniial clcction.'Votcis reject obajii 
a s call fo r hii ing naiism 
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U.S. citizens. An April 2007 McLaughlin & Associates poll found strong support for proposals in favor of 
immigrants learning and using the English language. Requiring that all students in public schools who 
cannot read English be enrolled in English immersion classes so that they can be taught to read and write in 
English at their grade level as soon as possible received 88% support among voters and Latino voters. 
Similarly, making English the official language of the U.S. was supported by 80% of voters and 62% of 
Latino voters. 

In 2006, the people of Arizona took to the polls to vote on Proposition 106 to amend the state constitution to 
make English the official language. It passed by 74% of the vote, with 47% of Hispanics supporting the 
measure. 

It is also clear that the U.S, Congress recognizes the American people’s strong desire for a federal official 
English law. in 2007, the U.S, Senate overwhelmingly passed Senator Jim Inhofe’s official English 
amendment to then-President George W Bush’s immigration reform bill by a vote of 64 to 33. That vote 
included 17 Democrats voting YEA {Roll Call 198, S. Amdf. No 1151 lo S. 1348, the Comprehensive 
Immigj'ation Reform Act of 2007). 


III. What Official English Means 

Official English legislation often presents many questions about its effects and consequences. Making 
English the official language simply makes it the standard language of government operations and 
communications. Contrary to what opponents claim, official English does not mean '‘English only,” nor 
does it force anyone to speak English in their personal, daily lives. Establishing English as the official 
language of the United States means that for the federal government to act officially (or with legal authority), 
it must communicate in English. It means that the language of record is the English language and that no one 
has a right to demand taxpayer-funded services or documents in any other language. It also means that 
unless the government has a compelling public interest for using another language, it will use the official 
language alone. For example, if the CDC wishes to publish multilingual informational materials warning 
Americans about how to prevent diseases like HIV/AIDS, this is an excepted area for translation under this 
official English law. 

Also, Official English laws also do not dissuade foreign companies from doing business in certain states or 
within nations with official languages. Corporations do not base multi-billion dollar investment decisions on 
whether state or federal governments publish documents and websites in one common language. Instead, 
they are motivated by things like access to markets, tax rates, incentives, transportation infrastructure, and 
the availability of a skilled and (English) literate workforce. English is the international language of business 
and foreign executives who relocate to the U.S. usually speak fluent English before they get here, 

H.R. 997 also does not target any one group of people. It would apply to all residents of the United States, 
whether they are U.S. citizens, legal residents, or living there illegally. If someone is going to be 
communicating with the local government, it will have to be done in the English language, no matter what 
their legal status is. Remember, official English only applies to government, so private employers are free to 
use any language they'd like. 

The law has really two main objectives which are: 1) restoring the incentives for immigrants to assimilate 
and learn English, and 2) increasing savings in federal expenditures by discontinuing automatic taxpayer- 
funded interpreters, translated documents, websites, etc. There are no immigration enforcement provisions 
in this legislation. 
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Quite simply, the main purpose of official English laws is to preserve English as the common, unifying 
language of the nation, the states, and of the individual counties, by codifying it into law. 


I V Official English is Legal and Constilufional 

The courts have held that official English laws are valid and constitutional. Tn 1988, a state employee 
challenged Arizona's newly enacted Official English initiative. Proposition 106, claiming that she had a First 
Amendment right to speak any language on the job. A federal judge agreed and overturned it, When the 
State of Arizona refused to appeal, ProEnglish intervened to defend the constitutionality of the official 
English initiative in the well-known case Arizonam for Official English v. Arizona (1997). After a long 
series of appeals over the trial judge’s ruling that the initiative violated the First Amendment, Arizonans for 
Official English prevailed at the U.S. Supreme Court, upholding the right of states to have official English 
laws. So today, we have 3 1 states with official English, none of which are facing legal challenges, 

A more recent victory for official English took place in 2006 when the American Civil Liberties Union 
(ACLU) filed a complaint in federal court challenging an official English ordinance adopted by the city of 
Hazelton, PA. ProEnglish had helped Hazelton Mayor Lou Barletta (now a Member of Congress from PA- 
11) draft the city’s amended English ordinance, which mirrors the language of H.R. 997. Subsequently, we 
helped the city write its initial brief in response to ftie ACLU complaint. After reviewing the briefs, the 
ACLU dropped its complaint against the English ordinance. This victory indicates that similar city 
ordinances and laws are likely to withstand legal attack. 


V. Opposition Arguments 

A common tactic used by the opposition to intimidate and threaten voting legislators is to claim that an 
official English law would violate existing federal civil rights law. This claim, which is routinely made by 
multiculturalists and opponents of official English laws in every state or locality where such laws are 
proposed, is false. 

When Congress debated and passed the Civil Rights Act of 1964, language (or the impact of English 
fluency) was never discussed or included in the meaning of "national origin" discrimination, and rightfully 
so. The law simply states: "Sec. 601. No person in the United States shall, on the ground of race, color, or 
national origin, he excluded from participation in, be denied the benefits of or he subjected to 
discrimination under any program or activity receiving Federal financial assistance. " 

Language, unlike national origin, is not an immutable characteristic. It is self-evident that a person can 
choose to learn a new language, but they can never change their national origin, and as we all know, a 
person's inability to speak English does not always mean that person was not bom in the United States. The 
courts have held that national origin and language are not the same and cannot be treated as if they are 
(Garcia v. Spun Steak 998 F.2d 1480 (1993)). Except for narrow requirements in education, the Supreme Court 
in Sandoval v. Alexander (2001) rejected attempts to equate the failure to provide services in languages other 
than English with national origin discrimination. 
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VI. Why Congi-ess Should Pass H.R. 997 

Mr. Chairman, the American people have good reasons to support making English the official language of 
the federal government. 

First, making English the official language of the United States would reaffirm the melting pot ideal and 
provide a powerful incentive for new immigrants to learn English. Throughout our nation’s history, we have 
expected new immigrants to assimilate into our common, American culture, and the most important pillar in 
the assimilation process is learning English. This is the American melting pot — generations of immigrants 
coming to this country to partake in all of the opportunities of American life, all the while making great 
sacrifices to learn English. President Theodore Roosevelt said, ‘‘We have one language here, and that is the 
English language, and we intend to see that the assimilation crucible turns our people out as Americans.”^ 

Government played an important role in encouraging the assimilation of these new immigrants by 
communicating with them in English. But today, instead of encouraging immigrants and their children to 
learn English, many government agencies — specifically at the federal level — are making it their policy to 
communicate with non-English speakers in their native language. These kinds of policies represent a total 
reversal of the melting pot tradition. H R. 997 would end the practice of taxpayer-funded, unofficial 
multilingualism, while allowing for common sense exceptions for things like promoting trade and tourism, 
engaging in international business or commerce, and where public safety is an issue. 

Contrary to what opponents claim, official English laws do not send an “unwelcoming” message to 
immigrants, rather, they convey the message that there are responsibilities, as well as rewards, that 
accompany the privilege of immigration to the U.S. Making English the official language of the United 
States will help to foster the melting-pot principle inherent in the United States’ original motto (until 1956) 
“E Pluribus Unum” (out of many, one) which has helped make the U.S. the most successful multi-ethnic and 
multi-racial nation on earth. 

Making English the primary spoken language has enabled generations of Americans to realize and achieve 
the American Dream. H R. 997 will ensure that Americans are being honest with new immigrants by 
conveying the message that the surest path to economic, social, and educational prosperity in this country is 
to learn English. English is the undisputed language of success in the United States, and it has been found 
that the number of English Learner families living in poverty is about twice the national rate.^ 

It has also been estimated by the Washington, D C. -based Lexington Institute that approximately $65 billion 
a year in missed wages can be attributed to workers’, both legal and illegal, lacking proper and sufficient 
English skills.** Lacking fluency in English unfortunately traps non-English speakers in low-skilled, low- 
wage jobs and keeps them heavily reliant on taxpayer-ftinded government programs, driving up demands for 
costly multilingual services. 

As Senator Jim Inhofe (R-OK), sponsor of the Senate counterpart to the English Language Unity Act of 201 1 
in the Senate (S. 503) has said, “The need for official English appears in our newspapers every day — injuries 
in the workplace, lawsuits over miscalculations in hospitals, people who are unable to support their 
families — all because they can’t speak English.” 


° TR to Richard Melancthon Hurd, January 3, 1919, ibid., VIII, 1422. 

^ The Value of English Proficiency to the United States Economy. The Lexington institute. Don Soifer, April 2009. 
^ Improving Federal Adult English Learning Programs, by Don Soifer, Lexington Institute, September 3, 2009. 
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Over the past decade, the United States has experienced a rapid increase in the number of residents who have 
reported an inability to speak English. According to the 2010 Census, 59 million U S. residents reported 
being able to speak English 'less than very well” or not at all. With trends like this, the amount of taxpayer 
dollars needed to provide translation services for non-English speakers will only increase unless Congress 
decisively acts to cut off the endless spigot of language dependence and isolation and finally renews the call 
for English language assimilation. 

Second, making English the official language would end the practice of forcing American taxpayers to 
subsidize unlimited and unnecessary translation and interpreter services. According to the most recent 
tabulation by the U.S, Census Bureau (American Community Survey, 2007), 303 foreign languages other 
than English are spoken in U.S. homes. It would be costly, divisive, and impractical for the state to 
communicate in all of them, but it would also be inherently unfair to operate in only some of them. 
ProEnglish believes that the cnrrem system of government-sanctioned multilingualism, where some foreign 
languages are accommodated and others are not, is discriminatory. The only way to make it non- 
discriminatory is for state government to communicate in one, unifying language — English — to avoid the all- 
too-common practice of favouring a select few immigrant languages over others. 

The Office of Management and Budget (OMB) estimated in a 2002 report to Congress entitled, AssessmetU 
of The Total Benefits and Costs of Implementing Executive Order No. 13 166: Improving Access to Services 
for Persons with Limned English Proficiency, that the total national cost of providing language assistance 
services to LEP individuals could be as high as $1 to $2 billion annually. However, the size of the federal 
government today is approximately twice as large as it was in 2002 and limited-English proficient (LEP) 
individuals have increased to approximately 59 million in 2010. 

This year, the Fraser Institute released a study that revealed that Canada, a country with roughly one-lenlh 
the population of the United States, spent $2.4 billion annually to provide taxpayer-funded government 
services in just iwo languages, French and English.'" In the U.S., over 303 languages are spoken, so we can 
extrapolate our cost to be ten times Canada’s. ProEnglish believes that the burden to subsidize immigrants 
and non-English-speaking Americans who avoid learning English should not fall on American taxpayers. 

A recent example of such costly and unnecessary government foreign language communications that would 
be disallowed under a federal official English law was the discovery by The Daily Caller on July 12, 2012 
that the U.S. Department of Agriculture (USDA) was funding a 10-part radio advertisement series 
exclusively in Spanish to promote the Supplemental Nutrition Assistance Program (SNAP), also known as 
“food stamp,” among the Spanish-only speaking population.^' 

ProEnglish criticized the USDA along with the public outcry over this revelation and asked the program be 
suspended immediately, which it subsequently did. In 2002, OMB estimated translations for the food stamp 
program to be approximately $1.86 million per year, but these USDA Spanish-language TV ads had been 
running since 2008, and food stamp enrolment is currently at an all-time high at 22,2 million recipients. 

At the very least, American citizens have a fundamental right to know how much of their money is being 
spent to provide translations and interpreters for people who refuse to learn English. Federal agencies 


^ Language Use in the United States, 2007. American Community Survey Reports. U.S. Census Bureau, 
http://www.census.gOv/prod/2010pubs/acs-12.pdf 

Federal and provincial bilingualism requirements cost Canadian taxpayers $2.4 billion annually; provinces spend $900 million 
to provide dual-language services, January 16, 2012. http://www.fraserinstitute.org/publicatlondisplay. aspx?id=2147484098 
USDA buckles, removes Spanish food stamp soap operas from website, July 13, 2012, The Daily Caller, 
http://dailycaller.eom/2012/07/13/usda-removes-spanish-food-stamp-soap-operas-from-website/ 
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currently refuse to report how much they spend on these services every year, so they are covering up the true 
costs of multilingual dependency. An official English law for the federal government will help us correct 
this and end these unnecessary translation costs. 

Third, almost every developed country in the world has an official language of government. According to the 
Central Intelligence Agency (CIA), in 2012, 199 countries (or sovereignties) have an official language.’" 
Forty-seven of those nations have English as their official language. The United States leads the world in the 
number of immigrants it admits each year — the U.S. welcomes a greater total number of immigrants and 
refugees every year than all the rest of the countries of the world combined. It is of paramount importance 
for our country to maintain one language as the central communication vehicle of official government 
business. 

VII. Conclusion 

Mr. Chainnan, in the midst of a rapidly growing population with diverse languages, ethnicities, religions, 
and cultures, it is more urgent now than ever before to maintain a central means of communication for the 
official business of our country. We at ProEnglish value all Americans’ ability to acquire and speak 
different languages freely. Most of our board members are fluent in various languages, including Spanish, 
Italian, Russian, Turkish, French, and Japanese. 

In my view, as an advocate and educator of children and their families who have not yet learned English, 
promoting a national language is the most effective means of insuring these new members of our society will 
achieve their highest goals — it is an act of inclusion. Promoting the false notion that each newcomer can 
maintain his or her native language as their only language at taxpayers’ expense is a snare and a delusion, a 
cruel deception. 

Mr. Chairman, I urge the passage of H R. 997. This legislation is essential to the unity of our country. It 
will promote the successful integration of immigrants and llieir children into American life, and it will 
ultimately save taxpayer dollars. 

For these reasons, I respectfully request that the subcommittee bring H R. 997 to a mark-up and take all 
necessary steps to allow an up-or-down vote on the House floor before the end of the 1 12* Congress. 

Thank you, Mr. Chairman, for the opportunity to testify before the committee today. 


[iVJhen men cannot communicate their thoughts to each other, simply 
because of difference of language, all the similarity of their common 
human nature is of no avail to unite them in fellowship. 

(Si. Augustine, in ‘‘The City of God.” circa 420 AD) 


The Central Intelligence Agency, The World Faetbook, Languages, https://www.cia.gov/librarv/publlcatlons/the-world- 
factbook/fields/2098.html 
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Appendix 


(1) Common M} tlis About Official English: http: //w ww.p roeng lish. Qrg/ data/mvths.htnj 


Myth: In 1 776, (German came within one vote of Fact: Congress never voted on a proposal lo make German llie official 
becoming America’s oiYicial language instead of language. On January 13. 1795. Congress considered a proposal to prinl Ihe 
English. federal laws in Gcrntin as well as English. This proposal was not To give 

German official status. During the debate, a motion lo adjourn failed by 1 
vote. There was never a vote on an acUuil bill. 


Myth: Official English Is mctijly symbolic and Fact: Official English affects all government documents, proceedings, and 
has no effect. actions. Official English gives no person the right to demand government 

services in a language other than English and more imporTantly, if there is a 
conflict bem^een an English version of a document and the same document in 
anodier language: lire English version controls. 


Myth: Off icial English would deny criminal Fact: Any official English bill promoted by ProEnglisli would provide a 

defendants of their right to an interpreter. specific exception for "actions dial protect the rights of... criminal 

defendants.” 


Myth: An informational form regarding the Fact: Any official English bill promoted by ProEnglisli w ould provide a 

outbrcalc of the bird flu or another disease would specific exemption for "actions — thiiT protect the public health." 
violate oflicial English. 

Myth: Oflicial English would prohibit the Fact: The enactment of official English would not affect the teaching of 

teaching of foreign languages in schools. foreign languages. ProEnglisli encourages the teaching of foreign languages 

in the education system. All official English legislation llial ProEnglisli 
promotes prov'idcs an exception for the teaching of languages. 


Myth: Official English w ould prohibit the 
speaking of languages other than English in 
homes and religious settings. 


Fact: Official English refers only to government actions and not the language 
spoken in Ihe home or in places of worsliip. Tlie Constilution guarantees free 
speech and religions freedom. That would not be affected by official 
English. 


Myth: Most nations have not declared an official Fact: Ninely-Iwo percent of (lie world's countries liave at least one official 
language. language. 

Myth: Most immigrants oppose official English Fact: 91% of foreign-bom Latino immigrants agree tliat learning English is 

legislation. essential to succeed in die U.S. and more llian 2/3 of Hispanics favor making 

English tlic official language of the U.S. 


Myth: At the Constitutional Convention, the 
Founding Fathers debated and decided against 
maliing English the official language. 


Fact: The Foimding Fathers did not emci English as the official language 
because Ihey didn’t need to. All 55 delegates lo ilie Convention spoke 
English and an ovcrwliclming majoritj- of the American population did as 
well. They just took it for granted tliat English was the official language and 
saw no need for legislatioiL 


(2) You can find Dr. Porter’s complete Curriculum Vilae here; 
http://proenglish.org/images/stories/sources/rpresume.pdf 
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Mr. Franks. And thank you, Dr. Porter. 

Senator Garcia, I will now recognize you, sir, for 5 minutes. 

TESTIMONY OF THE HONORABLE RENE GARCIA, 
FLORIDA STATE SENATOR, DISTRICT 40 

Mr. Garcia. Thank you, Mr. Chairman, and Ranking Member, 
and Committee Members. It truly is an honor and a pleasure to be 
here. It is really different to be on the other side of the Panel. 

But really, I am here pretty much to give you my experiences in 
Miami-Dade County and how it relates to this bill and English as 
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the official language. And may I start off by saying that Florida 
does have an official language, which is English, and it is really a 
statement of principle and still allows us to conduct business in dif- 
ferent languages. But that is because Florida chooses to do it that 
way. 

Now the reason that I have some concerns with this language, 
and especially Section 163 of the bill, which addresses the different 
jurisdiction as the States and its territories and so forth that 
English will be the official language, is that how then am I going 
to be able to communicate with my constituency? 

You see, in South Florida, and Miami-Dade County, and our pub- 
lic school system, on a daily basis, almost 150 languages are spo- 
ken in our school system. Ten of those languages are as bilingual 
education. Federal funds are received for that bilingual education 
in our school system. Why do we teach our children in multiple lan- 
guages? Why? To prepare them for the global marketplace, to make 
sure that they have an advantage when they go and compete in 
this global economy that we all hear so much that we belong to. 

By restricting that ability, I think we are doing a disservice to 
our children and to our country. You see, when you travel to most 
European countries, and I remember when I was in elementary 
school, a friend came from, I think it was Israel. He came from 
Israel. When he came over to the United States, he spoke English, 
Spanish, French, and Arabic. And that was impressive, and this 
was in sixth grade. Later on this gentleman, he is now a principal 
of one our local schools, and he has been successful, and he is one 
that really pushes for this type of education forward. 

Now when we address the issue of communicating with our con- 
stituency, in Miami-Dade County, our ballots are translated from 
English to Spanish to Creole. Why? Because we want more inclu- 
sion. We want more people to participate in a democratic process 
ensuring that they have a voice. 

We have seen that numbers have increased in the participation 
of Hispanics and Haitian-Americans because of the translation of 
these ballots. If we are not going to allow these ballots to be trans- 
lated, then we are excluding them from the process. 

I understand the intent of the bill. We want people to speak 
English. When people come over from foreign countries, we want 
to make sure whether they are immigrants or exiles, we want to 
make sure that the first thing they do is learn English. And why 
do we not put the resources behind that and educate people? 

When people come to my office, the first thing I tell them is you 
need to learn English. That is the first thing you need to do. We 
all understand that English is the common language of this Nation. 
Yes, it is binding. Yes, it does bring us together. I am not saying 
that it does not. It does. But when you tell me that I cannot com- 
municate or conduct official business with my constituency and 
allow them to know what is going on at our State level, then I do 
have some concerns. 

This country is about inclusion, not exclusion. That is why I am 
here to assure you that in Miami-Dade County, it is working. In 
Miami-Dade County, we have a lot more participation because of 
the ability to translate our official documents. 
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So I encourage you all, if we can address the issues of Section 
163 and not make it binding where it will be illegal for me to com- 
municate in an official capacity with my constituency, I would en- 
courage you to fix that or vote this bill down. 

And it works. Let us not throw the American Dream out the door 
telling folks that they cannot be part of the process just because 
they do not speak the language. You know, we should encourage 
them to learn and get educated. 

I think that is the intent of the bill, but the practicality of the 
bill is that it will exclude a lot of my constituency. 

[The prepared statement of Mr. Garcia follows:] 
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Chairman Franks, Ranking Member Nadler, and members of the Subcommittee: thank you for 
the opportunity to submit this testimony in opposition to H.R. 997, the English Language Unity 
Act. 1 am pleased to be able to speak to the critical importance of English, Spanish, and Creole 
communications to the community I represent. T believe that multilingual communications are 
equally essential to the millions of Americans around the country who speak languages other 
than English - many of whom are the constituents of members of this Committee. 

My name is Rene Garcia. I currently serve as Florida State Senator for the state’s District 40, 
which is located in northern Miami-Dade County. If there is any part of the country or group of 
people that stands to be affected by the negative implications of the English Language Unity Act, 
it is my District and constituents, who have widely variant language access needs and abilities, 
but who are, as a community, fundamentally multilingual. My District is home to a population 
that speaks multiple languages in everyday life. Almost 45% of the U.S. citizens living in 
District 40 were born in another country and naturalized. According to the American 
Community Survey, 90% of my constituents - more than 345,000 people - speak a language 
other than English at home, and among these individuals, about 45% also speak English very 
well.* 

Like my Congressional colleagues on the first panel and my policy colleagues on this second 
panel, 1 strongly believe that the English language is a critical component of American identity, 
and one of the unifying factors that has made this country a successful melting pot that 
incorporates newcomers from around the world. T believe it is critical that those who are not yet 

^ U. S. Census Bureau, State Senate District 40, Florida - Population and Housing Narrative Profile: 2005 - 2009, 
available ut http :/A\uvw. flsenate.gov/UserContent/Senators/Districts/CensusData/District40 .pdf. 



47 


fluent English speakers make proactive efforts to learn the language, and I see the same desire 
and belief among my many constituents who are still learning the language. 

More English instruction for people who are not yet fluent is needed. I urge members of this 
Committee to support discretionary funding for English education - for example, for 
discretionary funding for USClS’s Citizenship and Integration Grants Program. When we 
prioritize expanding opportunities to learn English, we strengthen our democracy by helping 
individuals become better informed and more active participants in civic and political affairs. 

I am also a strong proponent of inclusionary measures that integrate communities into the fabric 
of this great country. This is why I find it dismaying that Congress would attempt to advance 
English fluency by enacting legislation that would paradoxically inhibit inclusion and civic 
participation at this difficult time, when our country needs engaged and active citizens more than 
ever. Our strength as a nation and as the world’s premier democracy and economy come from 
our diversity of experiences and abilities, and from the principles we hold dearest: equality, 
opportunity, and a vote and voice in our collective governance for each American. The English 
Language Unity Act would betray these principles by denying as many as millions of citizens a 
vote; by inhibiting the democratic process; by reducing the number of legal permanent residents 
who are able to fulfill their dream of becoming Americans; and by curtailing numerous other 
chances for concerned individuals to take part in the revitalization of our civic institutions and 


our economy. 
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Impact on the Voting Rights Act 

Congress included language assistance mandates in the Voting Rights Act to end exclusionary 
practices in the voting booth, such as English-only ballot provisions. The scope of the need 
among citizens who are not yet fully proficient in English remains great. In my home state of 
Florida, there are nearly 680,000 Latino voters alone who need assistance in Spanish to cast 
ballots." In total, there are nearly 9.3 million adult American citizens who speak English less 
than very well and who are likely to need assistance to vote, a significant number of whom were 
born in the United States.^ 


We cannot lightly afford to impair the participation of so many Americans - and the evidence is 
clear that language assistance at the polls empowers citizens who are still learning English to be 
active participants in the political process. The Leadership Conference on Civii and Human 
Rights, for example, has documented numerous successes: after the Department of Justice moved 
to ensure that Harris County, Texas provided Vietnamese language ballots on its electronic 
voting machines, turnout among Vietnamese-speaking citizens doubied, and the first Vietnamese 
American candidate was elected to the state’s legislature one year later. The voter registration 
rates of Native Americans and Latinos have increased dramatically - by between 50% and 150% 
- since the Voting Rights Act’s language assistance provisions concerning American Indian 
languages and Spanish were enacted."' 


^U.S. Census Bureau, VotingRighla Determination File, October 13, 201 1 Public Use Data, Florida VACLEP 
(Total citizen voting age population who do not “speak or understand 

English adequately enough to participate in the electoral process”) (October 13, 201 1). available at 
http://www.census.gOY/rdo/data/YOting_rights_determiiiation_file.html. 

^ U. S. Census Bureau, American Community Survey 5-year estimates 2006-2010 (Unique quer}- conducted using 
variables Citizenship Status. Age. and Ability to Speak English), July 30, 2012. available flrdataferrett.census.gov. 

Leadersliip Conference on Civil and Himian Fact Sheet -Language Assistance Provisions of Section 202 

of the VotingRightsAct (October 12. 201 1), available a/ http://www.civilrights.org/press/201 1/203. htnil. 
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The provision of language assistance makes a critical difference in opening up elections to all 
Americans, but it does not dissuade Americans from learning English. The desire to become 
proficient in English bums as strongly as ever. The Census Bureau has historically re-evaluated 
need for language assistance pursuant to Section 203 of the Voting Rights Act once every ten 
years. In 2001, it found that 296 political subdivisions in 30 states met the applicable criteria. 
By 20 1 1 , the numbers had declined to 248 jurisdictions in 26 states.’ Even as we are constantly 
improving on efforts to make elections accessible to citizens of all language abilities, the 
American electorate is increasingly fluent in English. 


American democracy would suffer were the English Language Unity Act adopted. The intent 
and ability of this bill to prohibit language assistance at polling places has been made clear by 
the results of the implementation of nearly identical legislation in the State of Iowa. The Iowa 
English Language Reaffirmation Act (TELRA) was enacted in 2002; its key provisions are 
parallel to those in the English Language Unity Act.® After state officials concluded that the law 
allowed them to provide registration and ballot request forms in languages other than English so 
long as the materials were also available in English, a group of elected officials and county 
auditors sued to prevent this action under the lELRA, arguing that providing the election 
materials was an official action and not covered by any exception to the English-only mle. The 
Iowa State District Court which presided over the case cautioned that a blanket prohibition on 


Voting Rights Act Amcndmcius of 2006, Dcicrminalions Under Scclion 203. 76 Fed, Reg, 63602. 63602-07 
(October 13. 201 1); Voting Rights Act Amendment of 1 992, Dcicrminalions Under Scclion 203. 67 Fed, Reg, 

4887 1 . 48872-77 (July 26, 2002). 

For example, both Acts require “official functions” of tlie government to be conducted in English, and define 
“officiar" functions as tliose tliat bind the government are required by law. or are subject to scaitiny by the press or 
public. Both provide for the same exceptions to this rule with tlie addition of an exception for actions, documents 
and policies necessary for national security and international relations onto tlie federal A-ersion of tlie bill. Both state 
tlieir intention not to limit tlie preser^-ation of Native American languages, not to discourage individuals from 
learning languages otlier tlian English, and not to run afoul of applicable Constituhons. Iowa Code § 1.18 (2012): 
English Language Unity Act of 201 1, H.R. 997, 112*^ Cong. (2011). 
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governmental communications in languages other than English likely would violate the First 
Amendment, and that the application of the lELRA to prevent publication of bilingual election 
materials might also violate the Fourteenth Amendment by resulting in unequal treatment of 
citizens vis-a-vis their fundamental right to vote and take part in the political process. 

Ultimately, however, the Court agreed with the petitioners that the lELRA could and did reach as 
far as restricting the publication of certain government documents to English-only.’ It is likely 
that the English Language Unity Act would be used to similar tragic effect, to block 
implementation of the Voting Rights Act provisions that have empowered millions of Americans 
to exercise their civic duty. 

Impact on the Democratic Process 

My ability to communicate with my constituents is critical not only to the encouragement of 
robust civic participation, but ultimately to the success of the work that T was elected to do. 
Constituents who can engage fully and easily with me in whatever language they are most 
comfortable using are more likely to take part in elections, as experience under the Voting Rights 
Act has shown, and to share their ideas and opinions in between elections, so that the 
representative experiment started over two hundred years ago continues to succeed. 

1 use languages other than English, including Spanish and Creole, not just to communicate with 
people not yet fully fluent in English. In my home state of Florida, almost 2.5 million eligible 
voters speak a language other than English at home*; in my District, as 1 mentioned, the vast 

' King V. Maura. No. CV 6739, Iowa District Court for Polk County (March 3 1 , 2008). 

^ U. S. Census Bureau, American Community Survey 5-year estimates 2006-2010 (Unique quert' eondueted using 
variables Citizenship Status. Age. Language Spoken At Home and State Code=Florida), July 30. 2012. available at 
dataferrett. census, gov. 
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majority of residents share this characteristic. Your experiences may be similar. Nearly 19 
million adult citizens speak English very well, but also speak a language other than English at 
home.’ The best way to engage such constituents, including the large percentage which also 
speaks English, is often to reach them on their own terms, in the language in which they live 
their daily lives. I believe this is true whether one represents Americans at the state or federal 
level. 

The English Language Unity Act threatens to chill citizen participation in public affairs not only 
by impairing voting, but also by creating an artificial wall of silence between elected and 
appointed officials and their constituents who speak languages other than English. The Acf s 
definition of “official” functions is so broadly written, to include all laws, public proceedings, 
regulations, publications, orders, actions, programs, and policies that may be subject to press or 
public scrutiny, that it is likely to apply an English-only limitation to everything from a section 
of a website providing information about legislation in consideration to remarks made to a town 
hall-style gathering. This result would undermine the purpose and functioning of representative 
government, and completely exclude citizens, who have fundamental rights to petition and to 
receive information from their government, from the political process. 

The potential impact of the English Language Ltnity Act in this domain is far-reaching. Elad the 
Act been in force, it likely would have, for instance, prevented Senator Marco Rubio from 
including brief remarks in Spanish in his address to the conference of the National Association of 
Latino Elected and Appointed Officials (NALEO), which T recently attended. It would likely 

^ Id. (Unique querv' conducted using variables Citizensliip Status. Age, Ability to Speak English, and Language 
Spoken At Home). 
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prevent federal officials who, like me, are multilingual from conducting interviews about 
legislative and administrative affairs with media outlets in languages other than English. Even 
campaign advertisements paid for with public funds might be restricted to being aired in English- 
only, whereas at present we are being inundated with Spanish-1 anguage ads in anticipation of the 
coming election in the battleground state of Florida. Each of these prohibitions sends a clear, 
shameful message to Americans who speak languages other than English that their participation 
in civic affairs is not welcomed or encouraged. 


Impact on Naturalization 

Naturalization is a rigorous process through which immigrants take on the rights and 
responsibilities of citizenship. The United States has a special interest in and draws unique 
benefits from naturalization, stemming from the personal commitment naturalized citizens make 
to the long-term prosperity and security of the nation. The prerequisites for naturalization 
eligibility are many, and include satisfaction of a period of legal permanent residence and proof 
of good moral character. Every applicant must demonstrate ability to communicate in English 
and mastery of American civics, with only very narrow exceptions set out for individuals older 
than age 50 who have been legal permanent residents (LPRs) for at least 20 years; individuals 
older than 55 who have been LPRs for at least 15 years; and those who have difficulties with 
regular testing due to physical or developmental disability or other mental impairment. 

The vast majority of immigrants who naturalize already fulfill requirements for English language 
ability. Typically, fewer than 20% of newly naturalized citizens fall into an age grouping that 
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may be eligible for an exemption'” and many of these individuals do not meet tenure-as-LPR 
requirements to qualify for an exemption." Disability waivers are difficult to obtain, and the 
particularly tough scrutiny to which they have been subjected by adjudicators has resulted in 
both lawsuits'* and requests for more assistance and outreach efforts from advocates to USCIS." 
In sum, exceptions are just that: exceptions for a very limited number of deserving individuals, 
and not the rule. 


Citizens who have received exemptions from English language requirements include traumatized 
refugees and asylees, individuals with conditions such as Down Syndrome whose entire families 
are U.S. citizens and whose entire support structure is rooted in this country, and immigrants 
who have raised future generations of Americans and find themselves suffering from limited 
physical and mental ability in older age. Mikhail Kholchanskiy, for example, was profiled by the 
New York Times when he was 80, in 1999, and seeking a disability waiver.'"' Mr. 
Kholchanskiy’s children and grandchildren were U.S. citizens, and he professed a desire to, 
“stand up in front of my grandchildren and show them that I am a citizen like them." After 
suffering a stroke and heart attack, however, Mr. Kholchanskiy found himself unable to retain 


.See James Lee. Dcparlmciu of Homeland Security, Otficc of Immigralion Slalisucs, L’.S. NcHuratizaiUm: 201 / 4, 
Tabic 5 (April 2012). civaitcihtt: al hUp://\v\v\v.dlis.gov/xlibrar\'/asscls/slalislics/publications/nat/ Jr_201 1 .pdf 
“ .See id. al 4. T able 7. In 2011, median Icngih of lime as an LPR among people nalurall/lng was 6 years, 

Hislorical records rcnccl average tenures consistently less than tenure as an LPR required lo qualll'y lor a language 
exemplion. meaning that most successful naluralizalion candidates have been in Ihc United Slalcs for less than 1 5 or 
20 years, 

■* K.g., Campos v. I.N.S., No. 98-22.11-CV-GOLD (S.D. Fla., Sept. 22, 1998). UUgalkm documents available at 
http://www. clearinghouse. net/detail. php?id=9547. 

E.g., Department of Homeland Security. Citizenship and Immigration Sendees, USCIS Response to the 
Citizenship and Immigration Service Ombudsman’s 2010 Annual Report 17-19 (Nov. 9. 2010), available at 
http://www.uscis.gov/USCIS/Resources/Ombndsman%20Liaison/Responses%20to%20Annual%20Reports/cisomb- 
20 1 0-annual-report-response.pdf. 

Susan Sachs. Anl.N.S. Hurdle for the Disabled: Promised Exemptions Elude Many Would-Be Citizens, N. Y. 
Times, Feb. 18. 1999, available a/ http://www.nytimes.eom/l 999/02/1 8/nyTegion/an-ins-hurdle-for -the-disabled- 
promised-exemptions-elude-many -would-be-citizens. hmil?pagewanted=all&src=pm. 
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knowledge of English for even the length of a day, let alone long enough to use in his 
naturalization interview. 

Many of those who qualify for exemptions based on age and length of residence are like Esther, 
an 85-year old grandmother of 26.*^ Esther became an LPR in 1989 and had dreamt, since then, 
of becoming a U.S. citizen. She was too intimidated, though, to begin the process, because of 
her inability to speak English and the complexity of the paperwork she would need to complete. 
Esther was referred to Catholic Charities, and with the encouragement and help of staff who 
spoke her native language, she was finally able to start down the path towards becoming a 
citizen. Esther qualified for an exemption based on her age and length of residence in the E^nited 
States, and was allowed to take the civics test in her native language. She passed, and became a 
citizen on August 24, 2011. She is filled with pride to be an American, and grateful to have had 
the opportunity to naturalize. 

It would be cruel, if not also contrary to the dictates of protective legislation like the Americans 
with Disabilities Act, for us to require that committed immigrants who are Americans in their 
hearts, like Mr. Kholchanskiy and Esther, overcome insurmountable hurdles before qualifying to 
become United States citizens. Thus is the intent of the English Language Unity Act, however: 
this bill would eliminate the very narrow exemptions available to individuals who wish to 
naturalize but cannot satisfy English language fluency requirements. 


Client Historv' provided by Laura Burdick, Catliolic Legal Immigration Network, inc.. in Washington, DC on July 
30 , 2012 . 
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The federal government need not pass this legislation to ensure that every immigrant has 
incentive to learn English and integrate as fully as possible into American society. As just one 
indicator, individuals who speak English fluently may earn as much as 17% more than those who 
do not, controlling for other relevant factors such as education and work experience.*'" Instead, 
we should renew our efforts to fund and to improve the quality of English learning opportunities. 
United States Citizenship and Immigration Services’ Citizenship and Integration Grants Program 
has been highly successful in ensuringthe availability of English and civics instruction to tens of 
thousands of LPRs since its inception in 2009. For Fiscal Year 2013, a very modest $11.2 
million in discretionary appropriations has been requested to support this vital programming. 
Congress can best demonstrate its commitment to English acquisition by fully funding this and 
other exemplary programs that make it possible for all Americans to communicate in a common 
language. 

Impact on Public Education and Other Benefits 

Multilingualism plays an important role in efficient allocation of public benefits and services, 
from education to assistance with medical care, food, and housing. Recognition of this fact is 
one of the central reasons why Executive Order 13166, Improving Access to Services for Persons 
with Limited English Proficiency, was promulgated in 2000 and has been embraced by each 
succeeding Administration. E.O. 13166 and Title VI of the Civil Rights Act of 1 964, which it 
implements, would be effectively superseded and invalidated by passage of the English 
Language Unity Act. 


""Ay., Libertad Gonzalez, Nonparametric Bounds on the Returns to Language Skills. Universitat Pompeu Fabra 
Institute for the Study of Labor Discussion Paper No. 1098 (March 2004), available at 
http://papers.ssrn. coin/sol3/papers.cfm?abstract_id=527122. 
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Meaningful access for people not yet fluent in English - many of whom are of Latino or Asian 
origin - to a wide array of programs would thereby be severely impaired. In this testimony, I 
will highlight just two of the many available examples of government services that would be 
negatively affected by the English Language Lfnity Act. 

Public Education 

One of the innovations embraced by federal education law has been the enhancement of 
mandates to local school districts to involve parents more closely and intentionally in monitoring 
their children’s educational progress. Schools that struggle to serve economically and socially 
challenged students and that receive federal funding are required to develop plans and policies to 
engage parents, and to annually evaluate the success of these efforts and the existence of barriers 
to parental involvement.'^ Interactions between school officials and parents are specifically 
called for around the sharing of testing and evaluation results and detailed plans for changes to 
curricula, for instance, and around student selection for and design of programming for English 
language learners.'* A wealth of studies affirms that parental engagement in education is 
positively associated with growth and academic success."^ 

Laws governing federal assistance to state and local education systems recognize that parents 
who are not yet fluent in English must be accommodated if they are to become active partners in 
their children’s education. These laws draw grantee schools’ attention to the need to produce 
information about school and parent programs in languages that parents can understand, for 

^ ' E.g., Elemental^' and Secondar\' Education Act § 1118, 20 U.S.C. § 6318 (2012) 
also, e,g, 20 U.S.C. § 6312(g). 

E.g., Alyssa R. Gonzalez-DeHass. Patricia P. Willems, and Marie F. Doan Holbein, Examining the Relationship 
Between Parental Involvement and Student Motivation, 17 Educational Psychology' Review 99, 100 (June 2005). 
available nr http://people.unc\v.edu/caropresoe/EDN523/examining_tlie_relationship.pdf. 
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example, and to produce tailored parental involvement policies for English language learning 
programs that incorporate parents’ input.^” All such efforts by schools to build partnerships with 
parents who are not yet fluent in English would he prevented, however, by the English Language 
ETnity Act, to the detriment of the quality of education provided to many of the children who 
must overcome the greatest obstacles to academic success. The progress of, in particular, 
students who are still learning English would also sufier as a result of the prohibition the Act 
would create on transitional bilingual educational programs that help English language learners 
keep up with their peers by studying subjects such as math, science, and social studies in their 
native tongues. Ever since the passage of the Elementary and Secondary Education Act of 1965, 
we have striven, in the states and at the federal level, to eliminate inequities in education so that 
all children have an equal opportunity to learn and to succeed as adults; the English Language 
Unity Act threatens to reinforce and reinstitute these very same inequities. 

Basic Assistance to Refugees and Asylees 

Refugees and asylees often arrive in the United States with little more than their very lives. 

Many have no family members, friends, or even acquaintances in the United States to rely upon 
for assistance while they get on their feet. By definition, refugees and asylees have faced 
trauma, threats and/or violence. These individuals have endured enormous difficulty, in a 
phrase, and struggle to leave painful experiences behind and to adapt to radically different lives 
they did not freely choose. In recognition of the hardship refugees face in integrating into 
American communities and becoming self-sufficient, the law makes unique provisions for 
assistance to them in the months following their arrival. Refugees and asylees may specially 

“Eg.. 20U.S.C. § 6311(hXl)CB)(ii) (2012): 20U.S.C. § 6316(cX6K2012); 20 U.S.C. § 6318(b)(n (2012); 20 
U.S.C. § 6318(e)(5) (2012); 20 U.S.C. § 6812(6) (2012); 20 U.S.C. § 6826(bX4) (2012). 
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qualify for benefits including food stamps, Supplemental Security Income, T emporary 
Assistance to Needy Families and other cash assistance.^* 

It is unlikely that the limited exceptions in this Act would apply to ensure that parti cularly- 
vulnerable new immigrants, many of whom are not yet fluent in English, receive comprehensible 
information about the benefits available to them. We have recently observed the zealous 
application and narrow interpretation of exceptions enacted in Iowa that are very similar to those 
in this bill. Instead, agencies’ multilingual efforts would be scuttled by the English Language 
Unity Act. Official communications with individuals desperately in need of resettlement 
assistance are certainly a matter of decency and humanity, however. 

Conclusion 

The English Language Unity Act furthers a divisive policy that would severely impair the ability 
of people who are still learning English to contribute to our civic life and economic and social 
progress. Excluding these individuals from the political process is simply un-American, and a 
rejection of our history as a nation of immigrants that has embraced and benefitted from 
linguistic tolerance. The Act would create stark divisions where none actually exist, 
prospectively inhibiting exchange between English speakers and learners. It would decrease 
opportunities for current and aspiring American citizens to become an integral part of our 
national fabric by voting, sharing ideas and concerns with governmental officials, and learning 
about individual rights and responsibilities. It would prevent the naturalization of thousands of 
immigrants who love the United States and are committed to its success, even though, as the 

E.g., Personal ResponsibiliW and Work Opportuuiw Reconciliation Act § 402(a)(2). 8 U.S.C. § 1612(a)(2); § 
403(b). 8 U.S.C. § 1613(b); § 412(b)(1), 8 U.S.C. § 1622(b)(1); § 431(b)(2) and (b)(3); 8 U.S.C. § 1641(b)(2) and 

(b)(3)- 
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House of Representatives recently noted, our nation has “strong interests in supporting a path for 
legal immigrants to become citizens.”"" Most troublingly, it would make these 
counterproductive changes without good cause: Americans and immigrants in this country need 
no further incentive to learn English, and are anxious to do so. Accordingly, shortages of 
classroom spaces and waiting lists are endemic to affordable English courses around the 
country."’ 

An English-only policy will not help a single person learn English or integrate. People don’t 
learn languages because of laws, but rather though classes. The English Language Unity Act 
does not attempt to provide for increased opportunity to learn English, and does nothing to 
promote the inclusion and partnership across barriers of language, national origin, race, ethnicity, 
and religion that have made the United States the moral, economic, and social power that it is 
today. Our future strength lies in sustaining policy that builds unity of purpose while 
acknowledging the different but complimentary skills, backgrounds, and knowledge we each 
contribute to our shared success. 


H.R. Rep. No. 1 12-492, at Title IV, User Fee Funded Programs (2012). 

E.g., Dr. James Thomas Ttteker. NALEO Educational Fund, The ESL Logjam: Waiting Times for Adult ESL 
C lasses and the Impact on English Learners (Sept. 2006), available at 
http ://www. naleo . org/downloads/ESL ReportLoRes.pdf. 


Mr. Franks. Thank you, Senator Garcia. 

And I now recognize Mr. Mujica for 5 minutes for his opening 
statement. 
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TESTIMONY OF MAURO E. MUJICA, CHAIRMAN AND CEO, 
U.S. ENGLISH, INC. 

Mr. Mujica. Good afternoon, and thank you, Mr. Chairman, 
Ranking Member Nadler, and Members of the Subcommittee for 
giving me the opportunity to testify in favor of H.R. 997, legislation 
that would make English the official language of the United States. 

My name is Mauro Mujica. I am the chairman of the board and 
CEO of U.S. English, Inc., the Nation’s oldest and largest organiza- 
tion promoting English as the official language of the country. 

I was going to give my testimony in Spanish so Mr. Conyers 
could understand me. But I will continue in English. [Laughter.] 

As an immigrant from Chile and a naturalized U.S. citizen, the 
issues that we are discussing here today are of great personal im- 
portance. Before I came to the United States in 1965 to study ar- 
chitecture at Columbia University, I knew very well that I was 
going to live in an English-speaking country, and I had no doubt 
in my mind that I had the civic duty to learn the common language 
of the country. I know firsthand how important it is to know 
English to succeed in the United States. I have lived this issue, and 
it is incomprehensible to me that anyone would oppose legislation 
which codifies the language policy for this country. 

Mr. Chairman, language is a powerful factor in human society. 
Just as it has the power to unite, it also has the power to divide. 
The job of government is to foster and advance the common good. 
A country that has an official language policy is certainly pref- 
erable to a country divided by linguistic factions. Just look at Bel- 
gium. Look at Canada. 

H.R. 997 in no way prohibits citizens from speaking or using 
other languages. The bill establishes an official language policy, 
and that policy applies only to the government. In effect, this legis- 
lation will encourage immigrants to this country to learn the com- 
mon language and enjoy the benefits that that will provide. 

I personally think that it is a great asset for someone to know 
other languages. I am fluent in 4, and I am learning Russian right 
now. 

This issue must be addressed in a forthright and expeditious 
manner. This legislation does not threaten the great American tra- 
dition of diversity. Ironically, only a common language can preserve 
that tradition. Only a common tongue can bind together a Nation 
formed by people from other countries, other races, other lan- 
guages, and other religions. It allows cross-cultural understanding 
where there is otherwise all too often misunderstandings, sus- 
picion, and distrust. 

As usual, there will be people against this legislation, people that 
would see all sorts of problems and people that will not even read 
the text of H.R. 997, and will invent all sorts of things that are not 
even in the bill. I urge those people to read carefully all the excep- 
tions in it, which make sure that nobody will be punished because 
they do not speak English well. 

According to a Harris Interactive poll that U.S. English commis- 
sioned this past June, 88 percent of Americans favor a law to make 
English our Nation’s official language. A large majority of immi- 
grants also support this law. Eighty-three percent of Hispanics sup- 
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port it. Incidentally, English has already become the global lan- 
guage, and people all over the world are learning it. 

I have a slight comment on the side regarding global market. I 
am an international architect. I have worked in about 40 countries. 
English is the language of commerce when you are outside of this 
country. An international conference in Brazil will be in English. 
It will not be in Portuguese. An international conference in Russia 
will be in English, not in Russian. 

Mr. Chairman and Members of the Subcommittee, I thank you 
again for the opportunity to appear before you on behalf of the over 
1.8 million members of U.S. English who urge you to pass this es- 
sential and beneficial legislation. I also thank Congressman Steve 
King for introducing H.R. 997, and for his continued efforts in pro- 
moting our Nation’s common language, English. 

[The prepared statement of Mr. Mujica follows:] 
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Thank you, Mr. Chairman, for allowing me the opportunity to testify today in support of 

H. R. 997, the English Language Unity Act. This is not my first time testifying in favor of 
this important piece of legislation, and I believe its passage is now long overdue. 

My name is Mauro E. Mujica, and since 1993, I have served as the Chairman of the 
Board of U.S. English, Inc., which was founded in 1983 by former U.S. Senator 
S.l. Hayakawa. U.S. English is a nonpartisan, nonprofit organization with more than 

I . 8 million members nationwide. We focus on public policy issues affecting language 
and national identity, with a special emphasis on laws like H.R. 997 that would make 
English the official language of the United States government. 

For nearly 20 years, I have seen this or similar legislation introduced or passed in both 
the House and the Senate in various forms. Unfortunately, partisan politics and widely 
spread misconceptions have prevented it from passing both the House and the Senate 
and being signed into law. As the language divisions in America continue to grow, I 
believe there is no better time than now to pass the English Language Unity Act. 

When I immigrated to the United States in the 1960s, I knew that English was the 
language of this country. Therefore, I studied it before I came here, recognizing that it 
was crucial to my success in America. At that time, many of the multilingual assistance 
programs that exist today had not yet taken hold. Executive Order 13166, which 
requires the federal government to provide translation and interpretation services to 
limited English individuals, was not signed into law until 2000. Yet even so, I and other 
immigrants knew that learning English was the first step to creating a prosperous life in 
America. 

Senator Hayakawa, himself a linguist, was quoted in the April 27, 1981 Congressional 
Record saying, “The ability to forge unity from diversity makes our society strong. We 
need all the elements, Germans, Hispanics, Hellenes, Italians, Chinese, all the cultures 
that make our nation unique. Unless we have a common basis for communicating and 
sharing ideas, we all lose.” Look at our nation’s motto: E Pluribus Unum — out of many, 
one. The United States is a melting pot, and I would never suggest becoming an 
“English Only” nation. It is important, however, that in our acceptance of foreign 
languages, we do not allow America to become an "English Optional” nation. 

Regardless of background, everyone can recognize that at some point, there has to be 
a cap on the number of translations the government, schools, hospitals and other 
places of business are required to provide. With more than 325 languages spoken in the 
United States, it is unreasonable to provide communications in each of them. H.R. 997 
sends the message that in order to live a fully productive life in America, one must 
become fluent in English. It does not limit the number of languages an American can 
speak (I, in fact, am fluent in four); nor does it require citizens to speak English in their 
private conversations. H.R. 997 simply requires that government functions be carried 
out in English — with common sense exceptions for health and public safety, trade and 
tourism, national security and more. 


2 
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As of the 2000 Census, more than 21 .3 million Americans were only able to speak 
English ‘less than very well,’ meaning that 8,1 percent of Americans had difficulty 
holding more than a basic conversation in English. By 2010, these numbers had 
worsened — with 25.2 million, or 8.7 percent, of Americans claiming they could speak 
English less than very well. In 31 states, legislators have already taken steps to prevent 
this language crisis from worsening. As far back as 1811, when Louisiana declared 
English its sole official language, and as recently as 2010, when Oklahoma did the 
same, states have sent the message that English is the key to a unified America. 
Unfortunately, the United States Congress has not yet followed suit. 

In June, U.S. English hired Harris Interactive to conduct a poll to gauge the support for 
Official English laws among the American people. This poll found overwhelming 
support — 88 percent of respondents agreed that English should be the official language 
of the United States. Broken down by political party, this included 96 percent of 
Republicans, 83 percent of Democrats and 89 percent of Independents. The results 
showed support for Official English extends to 89 percent of males and 87 percent of 
females, and even 83 percent of Hispanics agreed that English should be America's 
official language. These poll results confirm what U.S. English has long declared: the 
English language is a bond that reaches far beyond political party and demographics. 
H.R. 997 will serve as a balance - it will allow Americans to continue to speak in 
whatever language they choose in their daily lives, while also ensuring that we are all 
bound by a common, shared language. 

Mr. Chairman, I thank you again for giving me the opportunity to share my views with 
the Committee today. The English language is the one factor with the ability to unite us 
all, and I hope that the Committee takes note of the will of the American people and 
continues to make strides toward enacting Official English legislation. 
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Mr. Franks. Thank you, Mr. Mujica. And thank all of you for 
your testimony. And I will be now asking questions for 5 minutes. 

Let me begin with you, Dr. Porter. One of the things that I hear, 
a consistent commonality here is that everyone, including my own 
personal experience, is that when someone comes to this country as 
an immigrant, that it is clearly to their great benefit to be able to 
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learn English for their upward mobility, for their ability to social- 
ize, and for their ability to gain economically. This was certainly 
a very common theme in my wife’s family, and this is something 
I have heard all three of you testify unequivocally to. 

So I guess the question occurs. Dr. Porter, do you believe or do 
you think there is any evidence to the notion that having a bill like 
this pass would encourage, or incentivize, or increase the number 
of immigrants who learn English when they come to this country? 

Ms. Porter. I do believe passing a bill like this will encourage, 
incentivize, motivate more people to concentrate. As long as we and 
government provides services, documents, translations in many 
languages. I will compare it to my experience as a bilingual teach- 
er. As long as we have provided instruction in the child’s native 
language and English, the child tended to listen to the native lan- 
guage and ignore the English. It took much longer to teach chil- 
dren a second language when they were being educated in 2 lan- 
guages. Fortunately, those programs have been overturned in many 
States, and we are now seeing much greater success for immigrant 
children in learning English rapidly and in succeeding in school, in 
achievement, graduating from high school. 

So I would say having the impetus of an official language will be 
a motivator. Most immigrants do want to learn English. They need 
the opportunity. But, you know, it is easy to fall back on being 
comfortable in your home language. 

Mr. Franks. Thank you. Dr. Porter. That certainly seems com- 
pelling to me. Mr. Mujica, could I put the same question to you? 
Do you believe that from your own perspective or experience, is 
there any evidence to indicate that if we have an official language, 
whether a State does it or the country does it, that it is an induce- 
ment or a motivation, or that it by other means increases the num- 
ber of the percentage of immigrants that come to this country that 
do, in fact, learn English? 

Mr. Mujica. Yes, absolutely. I have seen it in other countries. I 
have worked, as I said, in many, many countries as an architect. 
I have seen the problems in Belgium, the fights in Belgium. I have 
seen the almost secession of Quebec in Canada because of language 
problems. I have seen it in other countries. And it is obvious. 

The message that you have to send to the new immigrants like 
myself. And incidentally, you know, we immigrants do not come to 
this country because of the weather or the quality of the drinking 
water. We come here to make money. You can only make more 
money if you know English. 

And knowing English is essential. We cannot send the message 
to the new immigrants that English is optional. They can come 
here, live in Miami all their lives, speak Spanish and not bother 
to learn English. I have seen it firsthand with members of my fam- 
ily that live in Miami. They just do not bother to learn English. 
They think English is optional. 

Mr. Franks. Well, thank you, sir. Everything that a person does, 
you know, there are usually some positives and some negatives. So, 
the reason I asked that question is because that seems to be a very 
profound positive on the upside of this legislation. The one thing 
that we all seem to agree on is that when immigrants do learn 
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English, that it is better for them and better for the country. So, 
that seems like a worthwhile pursuit. 

And there seems to be some clear consensus here that when we 
have laws like this, that occurs. I suppose then the only thing we 
can do is to try to, if we oppose that, find some offset to that over- 
whelming positive. 

Dr. Porter, does an official English law mean that the Federal 
Government itself is prohibited from using other languages? 

Ms. Porter. I am sorry, Mr. Chairman, I could not hear. 

Mr. Franks. No, I did not ask the question well. Does a Federal 
official English law mean that the Federal Government is prohib- 
ited from using other languages? 

Ms. Porter. Of course not. The Federal Government in its many 
operations, for instance, the State Department, the Defense De- 
partment, the Naturalization and Immigration Service. There are 
specific reasons why other lan^ages must be used, and they will 
be used, and there is no forbidding such activities in this law. 

Mr. Franks. Mr. Mujica, do you have anything you would add 
to that? 

Mr. Mujica. No, I think they are all exceptions to learning the 
foreign languages, things like our dollar bills that say e pluribus 
unum. That would not have to be changed. 

I think certain things are clear. I mean, they are so clear at least 
to me that it is difficult to figure out what would be wrong with 
this bill. 

Mr. Franks. Well, thank you, and I now recognize the Ranking 
Member, Mr. Nadler, for 5 minutes for questioning. 

Mr. Nadler. Thank you very much. Senator Garcia, do you agree 
that provision of some bilingual education impedes learning of 
English? 

Mr. Garcia. Of course not. I think bilingual education, and this 
is where I may have to disagree with Dr. Porter. In Miami-Dade 
County, we have seen that because of bilingual education, we have 
seen children assimilate much quicker and learn the English lan- 
guage a lot easier because of that ability. 

Mr. Nadler. Not to mention math and other things. 

Mr. Garcia. I am sorry? 

Mr. Nadler. Not to mention math and other things. 

Mr. Garcia. Absolutely. Yeah, so that is the key. The problem 
that I see with this legislation currently is that because there are 
Federal dollars attached to it, I think that we will have — there will 
be a problem with us continuing to do those programs that we have 
in Miami-Dade County. 

Mr. Nadler. But that is one of the purposes of the bill. 

Mr. Garcia. Exactly. 

Mr. Nadler. Now, Dr. Porter, you testified in your written sub- 
mission that, “The U.S. Supreme Court upheld the right of States 
to have official English laws” in Arizonians for Official English v. 
Arizona, 1997. 

Ms. Porter. Yes. 

Mr. Nadler. In that case, in fact, the Court actually dismissed 
the case because the employee challenging the law had voluntarily 
left her job and made the case moot. Far from ruling that the Ari- 
zona law was valid, as you claim, the Court said, “We express no 
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view on the correct interpretation of Arizona’s English only law or 
on the measure’s constitutionality.” The Arizona Court subse- 
quently ruled in Ruiz v. Hull that the law was unconstitutional. 

I am submitting the U.S. Supreme Court decision and the Ari- 
zona Supreme Court decision for the record as it is important to 
reflect the fact that the U.S. Supreme Court has not approved 
English only laws, and that Arizona’s highest court struck down 
the law that you mistakenly claimed the U.S. Supreme Court 
upheld. 

[The information referred to follows:] 
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[> 

Supreme Court of the United Stales 
ARIZONANS FOR OFFICIAL ENGLISH and 
Robert D. Park, Petitioners 

V. 

ARIZONA et al. 

No. 95-974. 

Argued Dec. 4. 1996. 

Decided March 3, 1997, 

Slate employee brought action against state, 
governor, Attorney General, state senator and De- 
pariincni of Adininislraiion seeking injunclion 
against enforcement of constitiitioruil amendment 
making English slalc's official language. The 
United States District Court for tlie District of Ari- 
/orua, Paul G. Rosenblatt. J.. 730 F.Supp. 309. 
found statute was facially overbroad. Sponsor of 
aincndincnl inlcn cncd and appealed, and employee 
filed cross-appeal, seeking nominal damages. The 
Ninth Circuit Court of Appeals, 69 F.3d 920, af- 
firmed in part, reversed in part and remanded. Cer- 
tiorari was granted. The Supreme Court, Justice 
Ginsburg. held tliat: (1) to satisfy constitutional 
case or controversy requirements, controversy must 
be extant at all stages of review', and not only when 
complaint is filed; (2) state govenunent employee's 
suil became moot when employee resigned; (3) 
Court of Appeal's iiffirmance of district court's de- 
icnninalion of unconslilulionalily would be va- 
cated, e^ en though state Attorney General had ef- 
fcclivcly acquiesced in decision by nol seeking cer- 
tiorari: and (4) district court decision would be va- 
cated, even though il was entered prior to resigna- 
tion of employee. 

Vacated and remanded with directions. 

West Headnotes 

[1| Federal Civil Procedure 170A €7:^103.2 
17().A Federal Civil Procedure 


1 70.A.n Parties 

170AII(A) In General 
]7()Akl03,l Standing 

170 Ald03.2 k. In general: injury' or in- 
Icrcsl. Mo.st Cited Cases 

To qualify' as party witli standing to litigate, 
person must show, first and forcmosl. "an invasion 
of a legally protected interesf’ that is “concrete and 
particularized'' and "actual or immincnl,” U.S,C.-A. 
Const. Art- 3. § 2, cl. 1. 

[2| Constitutional Law 92 €7:^665 

92 Constitutional Law' 

92VT Enforcement of Constitutional Provisions 
92\T(.A) Persons Entitled to Raise Constitu- 
tiomil Questions; Standing 

92\T(.A)1 In General 

92k665 k, In general. Most Cited 

Cases 

Federal Civil Procedure 170A €77:^103.4 

17<)A Federal Civil Procedure 
1 70AII Parties 

170 AS 1(A) In General 
170 Aid 03.1 Standing 

170.Akl03.4 k. Rights of lliird parties 
or public. Most Cited Cases 

Interest shared generally w'ith public at large in 
proper application of Constitution and laws is in- 
sufficient to confer standing upon party' to sue, un- 
der Article TTJ of Constitution. U.S C.A. Const. .Art. 
3, §2, cl. 1. 

13| Federal Courts 17(IB €^455.1 

I70B Federal Courts 

170B\T1 Supreme Court 

170B\TI(B) Review of Decisions of Courts 
of Appeals 

!70Rk455 Decisions Rcvicwablc and 
Grounds for Issuance 

171)Bk455.1 k. In general. Mosl Cited 

Cases 
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(Formerly 170Bk452) 

Slandiiig to defend in Supreme Court, on ap- 
peal in place of original defendant, claim that 
amcndmcnl to Stale Constitution providing that 
English was official language of state \iolated Fed- 
eral ConsliUilion, required dial litigant possess dir- 
ect stake in outcome, in order to satisfy case or con- 
troversy requirement for federal jurisdiction. 
U.S.C.A. Const. Art. 3. § 2, cl. 1. 

[4| Federal Courts 170B €^455.1 

170B Federal Courts 

170BVn Supreme Court 

170BVTT(B) Review of Decisions of Courts 
of Appeals 

l7()Bk455 Decisions Rcvicvvablc and 
Grotuids for Issuance 

]70Bk455.1 k. In general. Most Cited 

Cases 

(Formerly 17()Bk452) 

Supreme Court may consider whether there is 
case or controversy before detennining whether ap- 
pellants have standing. U.S.C.A. Const. Art. 3, § 2, 

cl. 1 . 

[5j Federal Courts 17(IB €^12,1 

nOB Federal Courts 

1 70BT Jurisdiction and Powers in General 
170BI(A) In General 

i70Bk[2 Case or Controversy Require- 
ment 

170Bkl2.l k. In general. Most Cited 

Cases 

To satisfy constitutional jurisdictional require- 
ments. controversy must be extant at all stages of 
review, and not only when complaint is filed. 

U.S.C.A. Const. Art. 3. § 2, cl. I. 

[6| Attorney and Client 45 C=>32(14) 

45 Allomey and Client 

451 The Office of Attorney 

451(B) Privileges. Disabilities, and Liabilities 
45k32 Regulation of Professional Con- 


duct. in General 

4.5k32(14) k, Candor, and disclosure to 
opponent or court. Most Cited Cases 

It is duly of counsel to bring to federal 
tribunal's attention, without delay, facts that may 
raise question of inoolness. 

[7| Attorney and Client 45 €^32(14) 

45 Attorney and Client 

451 The Office of Attorney 

451(B) Privileges, Disabilities, and Liabilities 
45k32 Regulation of Professional Con- 
duct, in General 

45k32(14) k, Candor, and disclosure to 
opponent or court. Most Cited C'ases 

Change in circumstances bearing on vitality of 
case is not matter opposing cotuisel may witlihold 
from federal court based on counsels' agreement 
that case should proceed to judgment and not be 
considered moot. 

[8| Constitutional Law' 92 €=^977 
92 Conslilulional Law 

92\T Enforcement of Coitstitutional Provisions 
92V](C) Detenniiicition of Constitutional 

Questioits 

92\T(C)2 Necessity of Determination 
92k977 k. Mootness. Most Cited Cases 
(Formerly 170Bkl3.10) 

Stale government employee's suit against slate, 
challenging state constitutional amendment declar- 
ing English lo be official language of stale, became 
moot at point employee resigned employment witli 
slate and accepted job in private sector, precluding 
appellate review, even though it was claimed that 
employee retained entitlement lo nominal damages 
from state under § 1983 and state liad waived its El- 
e^ enlh Amendment right lo avoid paymenl of dam- 
ages; there was no remedy against stale under § 
1983. and in any event state had been dismissed 
from case. U.S.C.A. Const. Ail, 3, 2, cl 1; 

Amend, il; A.R.S. Const. Art. 28. § 1(1, 2); 42 
U.S.C.A, ^ 1983. 
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[9] Federal Courts 170B €===>462 

1 70B Federal Courts 

170BViI Supreme Court 

170B\^T(B) Review of Decisions of Couris 
of Appeals 

i70Bk462 k. Detcnniiiation and disposi- 
tion of cause. Most Cited Cases 

Court of Appeal's delenninalion lhal slale con- 
stitutional amendment making English official lan- 
guage of stale violated Federal Conslitulion would 
be vacated, ev'en though state Attorney General ef- 
fectively acquiesced in decision by not petitioning 
Supreme Court for w rit of certiorari: private associ- 
ation wliicli liad promoted adoption of amendment, 
and its cliairmaa had petitioned for certiorari, and 
even if they were iiltiniiitely found to lack standing 
Supreme Court had duty to inquire into its author- 
ity, and tluit of lower courts, to decide questions 
presented. U.S.C.A. Const. An. 3, § 2, cl. 1: 
Amends. 1, 14: A.R.S. Const Ait. 28, § 1(1. 2). 

[101 Federal Courts 170B €=^462 

1 70B Federal Courts 

170BVII Supreme Court 

nOBVlKB) Review of Decisions of Couris 
of Appeals 

170Bk462 k. Detcnniiiation and disposi- 
tion of cause. Most Cited Cases 

District court's judgment declaring slate consti- 
tutional provision making English official language 
of stale unconslilulional would be vacated, on 
grotmds tliat cliallenge raised by state employee be- 
came moot when employee left state employment, 
even though departure occurred after district court 
entered judgment and governor, as sole state em- 
ployee bound by decision, elected not to appeal: 
state Attorney General was pursuing right under 
federal slalulc lo argue for conslilutionalily of pro- 
vision w’hen employee resigned. U.S.C.A. Const. 
Ad. 3. § 2. ck I: Amends. 1, 14: A.R.S. Const. Art. 
28, § 1(1. 2): 28 U.S.C.A. § 2403(h) 

fill Federal Courts 170B €=>392 


170B Federal Courts 

I JOBVI Stale Laws as Rules of Decision 

r70B\l(B) Decisions of State Courts as Au- 

Ihorily 

1 70Bk3 88 Federal Decision Prior to State 

Decision 

170Bk392 k. Witliliolding decision: 
certityung questions. M.osi Cited Cases 

Federal courts could certify to state supreme 
court question of construction of state constitutional 
amendment making English official language of 
state, without state being forced to concede as con- 
dition prcccdcnl that provision would be unconsti- 
tutional if construed as proposed by cluillenger. 
A.R.S, Const. Art. 28, §§ 1(2), 2. 

[12] Federal Courts 170B €=>392 

17()B Federal Couris 

170B\1 State Laws as Rules of Decision 

176BVI(B) Decisions of Stale Couris as Au- 
thority 

170Bk3S8 Federal Decision Prior lo Stale 

Decision 

170Bk392 k. Withholding decision; 
certifying questions. Most Cited Cases 

Presence of novel and unsettled questions of 
law, rather than unique circumstances, arc neces- 
sary' before federal courts may avail themselves of 
slate procedures allowing for ccrlificalion of ques- 
tions to state's liighest court, 

FN* 

**1056 Syttahu.s 

FN'^ The syllabus constitutes no part of the 
opinion of Ihc Court but has been prepared 
by the Reporter of Decisions for the con- 
venience of the reader. See L-nited Slaies v. 
Detroit Timber & Lumber Co.. 200 U.S. 
321, 337, 26 S.Ci. 282. 287, 50 L.Ed. 499 
(1906), 

*43 Maria-Kelly F. Ynigiiez, an Arizomi state 
employee al the lime, sued the Slate and its Gov- 
ernor. Attorney General, and Director of the De- 
partment of Administration under 42 U.S.C. § 198.1 
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. alleging tluit State **1057 Constitution Article 
XXVIll-kcy provisions of which declare English 
"the official langtiage of the State." require the 
Stale to "act in English and in no other language,” 
and authorize state residents and businesses “to 
bring |slale-courl| suil|s| to enforce lh|c| Arl- 
icle”-violated. iiner alia, the Free Speech Clause of 
the First Amendment. Yniguez used both English 
and Spanish in her work and feared that Article 
XXVIII, if read broadly, would require her to face 
discharge or other discipline if she did not refrain 
from speaking Spanish wlule serv ing the State. She 
requested injunelive and dcelaralory relief, eounsel 
fees, and “all other relief that the Court deems just 
and proper.” During the early phases of the suit, the 
State Attorney General released an opinion express- 
ing his view that Article XXVIII is conslilulional in 
that, although it requires the expression of “official 
acts” in English, it allows govcmmcnl employees to 
use other languages to facilitate the delh ety of gov- 
enmienlal services. The Federal District Court 
heard testimony and, among its mlings. determined 
tlicit only the Governor, in her official capacity', was 
a proper defendant. The court, at the same time, 
dismissed the State because of its Eleventh Amend- 
ment immunity, the Slate Attorney General because 
he liiid no authority' to enforce Article XXVIII 
against stale employ ees, and the Director because 
there was no showing that she had undertaken or 
threatened any action adverse to Ynigue/; rcjeeled 
the Attorney General's interpretation of the Article 
on the ground that it conflicted with the measure's 
plain language: declared the Article fatally over- 
broad after reading it to impose a sweeping ban on 
the use of any language other tlian English by all of 
Arizoiici offieialdom; and declined to allow the Ari- 
zona courts the initial opportunity to determine the 
scope of Article XXVIII. Following the Governor's 
announcement that she would not appeal, the Dis- 
trict Court denied the State Attorney General's re- 
quest to certify the pivotal stale-law question-lhc 
Article's correct construction-to the Arizona Su- 
preme Coiml. The District Coiml also denied the 
State Attorney General's*44 motion to interv'ene on 
behalf of the Stale, under 28 U.S.C. § 2403(b), to 


contest on appeal the court's holding tliiit the Art- 
icle is unconstitutional. In addition, the court 
denied the motion of newcomers Arizonans for Of- 
ficial English Committee (AOE) and its Chairman 
Park, sponsors of the ballot initiative tliat became 
Article XXVlll, to intervene to support the Article's 
constitutionality. The day after AOE, Park, and the 
State Attorney General filed their notices of appeal, 
Yniguez resigned from state employment to accept 
a job in the private sector. The Ninth Circuit then 
concluded that AOE and Park met standing require- 
ments under Article III of the Federal Constitution 
and could proceed as parly appellants, and that Ihc 
Attorney General, liaving successfully obtained dis- 
missal below, could not reenter as a parly, bul 
could present an argument, pursuant to § 2403(b), 
regarding Ihc constilulionality of Article XXVlll. 
Thereafter, the State Attorney General informed the 
Ninlh Circuil of Yniguc/'s resignation and sugges- 
ted tliat, for lack of a viable plaintiff, tlie case was 
moot. The court disagreed, holdii^ tliat a plea for 
nominal damages could be read into the complaint's 
“all other relief’ clause to save the case. The en 
banc Ninth Circuit ultimately affirmed the District 
Court's ruling that Article XXVIII was unconstitu- 
tional. and announced that Yniguez was entitled lo 
nominal damages from the Suite. Finding the Art- 
icle's "plain language” dispositive, and noting that 
the State Attorney General had never conceded tliat 
Ihc Article would be unconstitutional if construed 
as Yiriguez asserted it should be. the Court of Ap- 
peals also rejected the Altorncy General's limiting 
constniction of the Article and declined to certify 
the matter lo the Stale Supreme Court. Finally, the 
Ninth Circuit acknowledged a state-court challenge 
to Article XXVIH's constitutionality, Rui~ i’. Stafe, 
but found that litigation no cause to stay the federal 
proceedings. 

Held: Because the case was moot and should 
not have been retained for adjudication on the mer- 
its, the Court vacates the Ninlh Circuit's judgment 
and remands the case with directions that the action 
be dismissed by the District Court. Tliis Court c.x- 
presses no view on the correct interpretation of Art- 
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icle XXVIll or on the measure's constitiitiomilitv’. 
Pp. 1067-1075. 

**1058 (a) Gra^'e doubts exist as to the stand- 
ing of petilioners AOE and Park to pursue appellate 
review under Article Ill's case-or-controversy re- 
quircmcul. Standing to defend on appeal in the 
place of an original defendant demands that the lit- 
igant possess “a direct stake in the outcome." Dia- 
moiui R Charles, 476 U.S. 54, 62, 106 S.Ct. 169^, 
1703, 90 L,!£d,2d 48. Petitioners' primar> argu- 
ment-tliat, as initiam e proponents, they lia^ e a 
quasi-lcgislalivc *45 interest in defending the 
measure they successfully sponsored-is dubious be- 
cause they are not elected state legislators, author- 
ized by state law to represent the State's interests. 
SQ&Karcherv- Mo]^, 484 U.S, 72, 82. 108 S.Ct. 388, 
395, 98 L.Ed.2d 327. Furthermore, this Court has 
never identified initiative proponents as Article- 
Ill-qualificd defenders. Cf. Can'! ‘kmkrupl Wash- 
ington Committee v, Cominemal III. Nat. Bank & 
Trust Co. (if Chicago, 460 iJ.S. 1077. 103 S.Ct. 
1762. 76 L-Ed.2d 338. Their assertion of represent- 
alional or associalional slanding is also problcnial- 
ic. absent the concrete injury that would confer 
slanding upon AOE members in their own right, 
see, e.g.. Food and Commercial Workers Brown 
Group, Inc., 517 U.S. 544. 551-553, 116 S.Ct. 
1529, 1534, 134 L.Ed.Jd 758 (1996). and absent 
anything in Article XXVIII's state-court citizen-suit 
provision that could support standing for Arizona 
residents in general, or AOE in particular, to defend 
the Article's constitutionality in federal court. Nev- 
ertheless. this Court need not definitively resolve 
the standing of AOE and Park to proceed as they 
did, but assumes such standing arguendo in order to 
analy/.c the question of mootness occasioned by 
originating plaintiff Yniguez's departure from state 
employment. Sec, e.g., Burke v. Barnes, 479 I..I.S. 
361, 363, 364, 107 S.Ct. 734. 93 L,Ed.2d 732, n. 
Pp. 1067-1068. 

(b) Because Yniguc/. no longer satisfies the 
case-or-controversy requirement, tliis case is moot. 
To qualify as a case fit for federal-court adjudica- 


tion, an actual controversy must be extant at all 
stages of review, not merely at the lime the com- 
plaint is filed. E.g., Preiser v'. Newkirk, 422 U.S. 
395. 401, 95 S.Ct, 2330, 2334, 45 L.Hd.ld 272. Al- 
though Yniguez liad a viable claim at the outset of 
lliis litigation, her resignation from public sector 
employment to pursue work in the private sector, 
■where her speech w'as not governed by Article 
XXVIII. mooted the case stated in her complaint. 
Cf. Boyle v. Landry, 401 U.S, 77, 78. SO-81. 91 
S-Ct, 758, 758-759, 759-760. Contrary to the Ninth 
Circuit's ruling, her implied plea for nominal dam- 
ages, which Ihc Ninlh Circuil approved as agaiiisl 
the State of Arizoini, could not revive the case, as § 
198.1 actions do nol lie against a Slate. Will v. 
Michigan Dept, of State Police. 491 U.S, 58. 71, 
109 S.Ct. 2304. 2312; Arizona was pcrmiltcd lo 
participate in the appeal only as an interv'enor. 
Ihrough its Attorney General, not as a parly subject 
to an obligation to pay damages: and the State's co- 
operation with Yniguez in waiving Eleventh 
Amendment immunity' did not recreate a live case 
or controversy' fit for federal-court adjudication, cf., 
e.g., United States i'. .Johnson, 319 U.S. 302, 304, 
63 S.Ct, 1.075, 1076, Pp. 1068-1071. 

(c) When a civil case becomes moot pending 
appellate adjudication, the established practice in 
the federal system is to reverse or vacate the judg- 
ment below and remand w ith a direction to dismiss. 
United States v. Munsingivear, Inc.. 340 U.S. 36, 
39, S.Ct, .104, 106-107. This Court is not dis- 
anned from lhal course by the Slalc Allorncy Gen- 
eral's failure to petition for certiorari. The Court liiis 
au obligalion lo inquire not only inlo its own *46 
authority to decide the questions presented, but to 
consider also the authorily of Ihc lower courts lo 
proceed, even though the parties are prepared to 
concede il. E.g., Bender v. WiUiamsporl Area 
School Dist., 475 U.S. 534, 541, 106 S.Ct. 1326, 
1331. Because the Ninth Circuit refused to stop the 
adjudication when il learned of the mooting cvcnl- 
Yniguez's departure from public employment-its 
unwairanlcd cii banc judgment must be set aside. 
Nor is the District Court's judgment saved by its 
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entn before the occurrence of the mooting event or 
by ihc Governor's refusal to appeal from it. AOE 
and Park had an arguable basis for seeking appel- 
late review; moreover, the Slate Attorney General's 
renewed certification plea and his motion to inter- 
vene in lliis litigation demonslrale llml he was pur- 
suing liis § 2403(b) right to defend**1059 Article 
XXVlll's constitutionality when the mooting event 
occurred. His disclosure of that event to the Ninth 
Circuit warranted a mootness disposition, which 
would have stopped his § 2403(b) endeavor and 
justified vacation of the District Court's judgment. 
The extraordinary course of this litigation and the 
federalism concern next considered lead to the con- 
clusion that vacatur down the line is the equitable 
solution. Pp. 1071-1072. 

(d) Taking into account the novelty of the ques- 
tion of Article XXVlll's meaning, its potential im- 
portance to the conduct of Arizona's business, the 
State Attorney (jeneral's \iews on die subject, and 
the at-lcast-partial agreement with those views by 
the Article's sponsors, more respectful considera- 
tion should have been given to the Allonicy Gener- 
al's requests to seek, through certification, an au- 
thoritative conslruction of the Article from the Slate 
Supreme Court. When andcipatory relief is sought 
in federal court against a state statute, respect for 
the place of the States in our federal system calls 
for close consideration of the question whether con- 
flict is avoidable. Federal courts are not well 
equipped to rule on a state statute's constitiitioindity' 
without a controlling inlcrprctalion of the statute's 
meaning and effect by the state courts. See, e.g.. 
Foe V. IJUmafi, 367 U.S. 497. 526, 81 S.Ct. 1752. 
1767-1768 (Harlan, J.. dissenting). Certification 
saves time, energy, and resources and helps build a 
cooperative judicial federalism. See. e.g., Lehman 
Froihers v. Schein, 416 U.S. 386, 391. 94 S.Ct. 
1741, 1744. Contrary to the Ninth Circuit's sugges- 
tion, tliis Court's decisions do not require as a con- 
dition precedent to certification a concession by the 
Attorney General that Article XXVIII would be un- 
constitutional if construed as Yniguez contended it 
should be. Moreover, that court improperly blended 


abstention with certification when it found that 
"unique circumstances." rather than simply a novel 
or unsetded state-law' question, are necessary' be- 
fore federal courts may employ certification. The 
Arizona Supreme Court has before it. in Ruiz v. 
State, the question: Wluit docs Article XXVlll 
mean? Once that court lias spoken, adjudication of 
any remiiining federal constitutioruil*47 question 
may be "greatly simplifie[d].“ See BcUotti v. Baird, 
428 U.S. 132. 15.1. 96 S.Ct. 2857, 2868, Pp. 
1073-1075. 

69 F.3d 920. vacated and remanded. 

GTNSBURG. J.. delivered the opinion for a un- 
animous Court. 

Bamaby W. Zali, Washington, DC. for petitioners. 

Robert J. Pohlman, Phoenix, AZ. for respondents. 

For U.S. Supreme Court briefs, scc:1996 WL 
691983(Pet.Brief)1996 WL 272394(Pet.Brief)1996 
WL 426410(Rcsp.Bric01996 WL 

365901(Resp.Brief)1996 WL 

491444(Rcply.BricI)1996 WL 491440(Rcply , Brief) 

*48 Justice GINSBURG delivered the opinion of 
the Court. 

Federal courts lack competence to rule definit- 
ively on the meaning of state legislation, see, e.g., 
Reeiz V. Bozanich, 397 U.S. 82, 86-87. 90 S.Ct. 
788, 790. 25 L.Ed.2d 68 (1970). nor may they adju- 
dicate challenges to slate measures absent a show- 
ing of actual impact on the challenger, see. e.g.. 
Golden v. Zwidder. 394 U.S. 103. 110, 89 S.Ct. 
956, 960-961. 22 L.Ed.2d 113 (1969). The Ninth 
Circuit, in the case at liand, lost sight of these limil- 
adons. The initiating plaindff. Maria-Kelly F. 
Yniguez, sought federal-court resolution of a novel 
question: the compatibility with the Federal Consti- 
tution of a 1988 amendment to Arizomi's Constitu- 
tion declaring English "the official language of the 
State of ArizoncU-"the language of ... all goveni- 
mcnl functions and actions.” Ariz. Const.. Art. 
XXVIII, §§ 1(1). 1(2). Participants in the federal 
litigation, proceeding without benefit of the views 
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of the Arizona Supreme Court, expressed diverse 
opinions on Ihc meaning of Ihc amcndmcnl, 

Ynigiiez commenced and maintained her suit as 
an individual, nol as a class rcprcscnialivc. A sialc 
employee at the time she filed her complaint, 
Yniguc/. volunlarily Icfl the Slate's employ in 1990 
and did not allege she would seek to return to a 
publie post. **1060 Her deparlure for a position in 
the prh ate sector made her claim for prospective 
relief moot. Nevertheless, the Ninth Circuit held 
that a plea for nominal damages could be read into 
Yniguez's complaint to save the case, and therefore 
pressed on to an ultimate decision. A three-judge 
panel of the Court of Appeals declared Article 
XXYJin unconstitutional in 1994. and a divided en 
banc court, in 1995, adhered to the panel's position. 

The Ninth Circuit had no warrant to proceed as 
it did. The case had lost the essential elements of a 
justiciable controversy and should nol have been re- 
tained for adjudication on the merits by the Court 
of Appeals. Wc therefore *49 vacate the Ninth Cir- 
cuit's judgment, and remand the case to that court 
with directions that the action be dismissed by the 
District Court. We express no view on the correct 
interpretation of Article XXYHl or on the meas- 
ure's constitutionality'. 

I 

A 1988 Arizona ballot initiative established 
English as the official language of the State. Passed 
on November 8. 1988. by a margin of one percent- 
age point. the measure became effecthe on 
December 5 as Arizona State Constitution Article 
XXVIII. Among key provisions, the Article de- 
clares that, with specified exceptions, the State 
“shall act in English and in no other language." .Ar- 
iz. Const,. Art, XXVTII, § 3(l)(a). The enumerated 
exceptions concern compliance with federal laws, 
participation in certain educational programs, pro- 
tection of the rights of criminal defendants and 
crime victims, and protection of public health or 
safely. !d., § 3(2). In a final provision, Article 
XX\TII grants standing to aity person residing or 
doing business in the Slate “to bring suit lo enforce 


th[e] Article” in state court, under such “reasonable 
limitations” as ”[tjhc Legislature may cnacl.” Id., § 
4. 

FNl. The measure, opposed by the Gov- 
ernor as “sadly misdirected,” App. 38, 
drew the affinnalivc voles of 50.5% of 
Arizonans casting ballots in the election. 

sec Ynigiiez v. Arizonans for Official Eng- 
lish. 69 F.3d920, 924 (C.A.9 1995). 

FN2. Article .XXVTII, titled “English as the 
Official Language.” is set out in full in an 
appendix to this opinion, 

Fcdcral-courl litigation challenging the consti- 
tutionality of Article XXVIII commenced two days 
after the ballot initiative passed. On November 10, 
1988. Maria-Kelly F. Yniguez. then an insurance 
claims manager in the Arizona DcpaTlmcnl of Ad- 
ministration's Risk Management Division, sued the 
State of Arizona in the United States District Court 

for the District of Arizona. Yniguez invoked *5042 

FN3 

U.S.C, § I9R3 as the basis for her suit. ^ Soon 
after the lawsuit conmicnccd, Yniguez added as de- 
fendants, in their indrt’idiial and official capacities, 
Arizona Govcnior Rose Mofford, Arizona Allonicy 
General Robert K. Corbin, and the Director of Ari- 
zona's Dcparlmcul of Admiuislralion, Calhcrinc 
Eden. Yniguez brought suit as an indiv idual and 
never sought designation as a class rcprcscnialivc. 

FN.3. Derived from ^ 1 of the Civil Rights 
Act of 1871, Rev. Slat. § 1979,42 U.S.C. § 
1983 provides in relevant part: 

''''Civil aciion for deprivation of rights. 

“Every person who, under color of any 
statute, ordimmee, regulation, custom, or 
usage, of any Stale ..., subjects, or causes 
to be subjected, any citizen of tlie United 
Stales or oilier person within the juris- 
diction thereof to the deprivation of any 
rights, privileges, or immuuilics secured 
by the Constimtion and laws, sliall be li- 
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able to the part>' injured in an action at 
law, suit ill equity, or other proper pro- 
ceeding for redress." 

Fluent in English and Spanish, Ynigue/. was 
engaged prinuirily in liandling medical malpractice 
claims against the Slate. In her daily serv ice to the 
public, she spoke English to persons who spoke 
only that language, Spanish to persons who spoke 
only that language, and a combination of English 
and Spanish to persons able to communicate in both 
languages. Record. Doc. No. 62, •j^f 8, 13 
(Slalcmcnl of Stipulated Facts, filed Feb. 9. 1989). 
Yniguez feared that Article XX\lirs instruction to 
"'act in Englisli." § 3(l)(a), if read broadly, would 
gov ern her job performance “every' time she [did] 
something." See Record, Doc. No. 62, ^ 10. She be- 
lieved she would lose her Job or face other sanc- 
tions if she did not inuiiediately refrain from speak- 
ing Spanish while serving the Stale. Sec App. 58, *| 
19 (Second Amended Complaint). **1061 Yniguez 
asserted that .Arliclc XXVni violated the First and 
Fourteenth Amendments to the United States Con- 
stitution and Title VI of the Civil Rights Act of 
1964. 78 Stat. 252, 42 U.S.C. § 2000d. She reques- 
ted iiiiuiiclivc and declaratory relief, counsel fees, 
and “all other relief that the *51 Court deems just 
and proper under the circumstances." App. 60. 

All defendants named in Yniguc/.'s complaint 

moved to dismiss all claims asserted against them. 
FN4 

The Slate of Arizona asserted immunity from 
suit under the Eleventh Amendment. The individual 
defendants asserted the absence of a case or contro- 
versy because “none of [them] ha[d] tlireatened 
|Ynigucz| conccniing her use of Spanish in the per- 
formance of herjob duties [or had] ever told her not 
to use Spanish |at work]." Record, Doc. No. 30, p. 
1. The defendants further urged tliat novel state-law 
questions concerning the meaning and application 

of .Article XX\^TT should be tendered first to the 
FN5 

state courts. See id., at 2. 

FN4. Under Arizona law. the Stale Attor- 
ney General represents the State in federal 
court. Sec Ariz. Rev .Slat. .Ann. g 41-193 


(A)(3) (1992). Tlu-oiighoiit these proceed- 
ings, the Stale and all stale officials have 
been represented by the State Attorney 
General, or law department members under 
his supenision. See § 41-192(A). 

PN-5. Arizona law pcnnils the Stale's 
highest court to “answer questions of law 
certified to it by the supreme court of the 
United States, a court of appeals of the 
United Stales, a United Stales district court 
or a tribal court ... if there are involved in 
any proceedings before the certifying court 
questions of [Arizona law] which may be 
determinative of the cause then pending in 
the certifying court and as to wliich it ap- 
pears to the certifying court there is no 
controlling precedent in the decisions of 
the supreme court and the intermediate ap- 
pellate courts of this stale.” .Ariz. Rev. Stai. 
Aim. § 12-1861 (1994). 

Trial on the merits of Yniguez's complaint, the 
parties agreed, would be combined with the hearing 
on her motion for a preliminciiy injunction. ‘ Be- 
fore tlie trial occurred, the State Attorney General, 
on January 24, 1989, released an opinion. No. 
189-009, constming Article XX\''TTI and explaining 
why he found the measure constitutional. App. 
61-76. 

FN6. The District Court, on December 8. 
1988, liad denied Yniguez's application for 
a temporary' restraining order, finding no 
“imminent danger of the imposition of 
sanctions" against her. Record. Doc. No. 
23, p. 1. 

*52 In Opinion No. 189-009, the Attorney Gen- 
eral said it was his obligation to read .Article 
XXViil "as a whole,” in line “with the other por- 
tions of tlie Arizona Constitution” and “with the 
United Slates Constitution and federal laws.” App. 
61. Wliile Article XXVIII requires the performance 
of “official acts of government” in English, it was 
the Attorney General's view that govermnent em- 
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ployees reniiiined free to use other languages ‘4o fa- 
cililatc Ihc delivery of govcninicntal services." Id, 
at 62. Construction of the word "act,” as used in 
Ariicic XXVlli, to mean more lliaii an "ofricial 
ac[t] of gov ernment." the Attorney General asser- 
ted, "would raise serious questions” of coinpatibil- 
itv' with federal and state equal protection guaran- 
tees and_federal civil rights legislation, id., at 
FN / 

6 ^- 66 . 

FN7. Specifically addressing "llllic hand- 
ling of customer inquiries or complaints 
involving stale or local govcmmcnl ser- 
vices,” the Attorney General elaborated: 

“All official documents tluit are goveni- 
incnlal acts must be in English, but 
translation services and accommodating 
communications arc permissible, and 
may be required if reasonably necessary' 
to the fair and cfrcctivc delivery of ser- 
vices. or required by specific federal reg- 
ulation. Communications bclvvccn elec- 
ted and other governmental employees 
with the public at large may be in a lan- 
guage other than English on the same 
principles.” App, 74. 

On February 9, 1989, two weeks after release 
of the Attorney General's opinion, tlie parties filed a 
statement of stipulated facts, which reported Gov- 
ernor Mofford's opposition to the ballot initiative, 
her intention nevertheless "to comply with Article 
XXXIII.” and her expectation that “State sen'ice 
employees |w'ould| comply” with the measure. See 
Record. Doc. No. 62. *11 35. 36. 39. The stipulation 
confirmed the view' of all parties that “ftlhe effi- 
cient operation [and administration] of the State is 
enhanced by permitting State serv'ice employees to 
communicate with citizens of the State in languages 
other than English where the citizens are not profi- 
cient in English,” Id., ’HI lb- 17, In particular, the 
parties recognized that “Yniguez'[s] **1062 use of 
a language other *53 than English in the course of 
her performing govermnent business contributes to 
the efficient operation ,.. and .., administration of 


the State,” Id., *1 15. The stipulation referred to the 
Allomcy General's January 24, 1989, opinion, id., *1 
46, and further recounted that since the passage of 
Article XXVlii, "none of [Yniguc/'sJ supervisors 
ha[d] ever told her to change or cease her prior use 
of Spanish in the performance of her duties,” id., *| 

t<N8. Supplementing their pleas to dismiss 
for want of a case or controversy, tlie de- 
fendants urged that Attorney General 
Opinion No. 189-009 “puts to rest any 
claim lliat |Ynigucz| will be penalized by 
the State for using Spanish in her work.” 
Record, Doc. No. 51, p, 4, n, 1. 

The District Court heard testimony on two days 
in February' and April 1989. and disposed of the 
case in an opinion and judgment filed Fcbmary 6, 
1990. Ynignez i'. MojTord, 730 F.Supp. 309. Prior to 
that final decision, the court had dismissed the Slate 
of Arizona as a defendant, accepting the State's plea 
of Eleventh Aincndmcnt immunily. Sec Id., at 311. 
Yniguez's second amended complaint, filed Febm- 
ary' 23, 1989, accordingly named as defendants only 
the Governor, the Attorney General, and the Direct- 
or of the Department of Administration. See App. 
^ . FN9 
5o, 

FN9. The second amended complaint ad- 
ded another plaintiff, Arizona Slate Senat- 
or Jaime Gutierrez. Senator Gutierrez al- 
leged dial -Article X.X V1I1 interfered with 
his rights to communicate freely with per- 
sons, including residents of his Semite dis- 
trict. who spoke languages other tlian Eng- 
lish. App. 58-59, The District Court dis- 
missed Gutierrez's claim on the ground 
that the defendants, all executive branch 
officials, lacked authority to lake enforce- 
ment action against elected legislative 
branch officials, Yniguez r. MojJord, 730 
F.Supp. 309. 311 (Ariz-1990). Gutierrez is 
no longer a participant in these proceed- 
ings. 
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The District Court detennined first tluit. among 
Ihc named dcfcndanls, only the Governor, in her of- 
ficial capacity, was a proper part}'. The Attorney 
General, the District Court found, had no authority 
under Arizona law to enforce provisions like Art- 
icle XXVlll against state employees. 730 F.Supp., 
at 311-312. The Director and the Governor, *54 on 
the other hand, did luive authority' to enforce state 
laws and rules against state sen'ice employees, hi, 
at 311, But nothing in the record, the District Court 
said, showed that the Director had undertaken or 
tlireatened to undertake any action adverse to 
Ytiiguc/.. Id. at 313, Thai Icfl Governor Mofford. 

The Attorney (jeneral 'Tiard] formally inter- 
preted Anicie XX\T1I as not imposing any restric- 
tions on Yniguez's continued use of Spanish during 
the course of her official duties.” ui, at 3 12, and in- 
deed all tlu-ee named defendants-Mofford as well as 
Corbin and Eden, sec supra, al l()6()-”ha[dj staled 
on the record that Yniguez may continue to spealc 
Spanish wilhoul fear of official rclribulion,” 730 
F.Supp.. at 312. Governor Mofford therefore reiter- 
ated thal Yniguc/. faced no aclual or threatened in- 
jury' attributable to any Arizona executive branch 
officer, and hence presented no genuine case or 
controversy. See Ibid. But the District Court singled 
out the stipulations tliiit "Governor Mofford intends 
to comply with Article XX\^II.“ and "expects State 
serv'ice employees to comply with Article XXVIII.” 
Record, Doc. No. 62. *1^ 35, 36i see 730 F.Supp., at 
312. If Yniguez proved right and the Governor 
wrong about the breadth of .Article XXVlll. the 
District Court concluded, then Yniguez would be 
vulnerable to the Governor's pledge lo enforce com- 
pliance witli the Article. See ibid. 

Proceeding to the merits, the District Court 
found Article XXVlll fatally ov erbroad. The meas- 
ure, as the District Court read it, was not merely a 
direction that all official acts be in English, as the 
Attorney General's opinion maintained; instead, ac- 
cording lo the District Court, Article .XXVill im- 
posed a sweeping ban on the use of any language 
oilier lhan English by all of Arizona officialdom. 


with only limited exceptions, hi, at 314. The Dis- 
trict Court adverted to Ihc Altonicy General's con- 
fining construction, but found it uupersuasive. 
Opinion No. 189-009, Ihc Dislricl Court observed, 
is “merely ... advisory',” not binding on any *55 
court. 730 .F.Supp., at 315, "More imporlanlly,” the 
District Court concluded, “the Attorney General's 
interpretation ... is simply at odds with .Article 
XXVni's plain language.” Ibid. 

**1063 The view lhal Article XXVlU's text left 
no room for a moderate and restrained interpreta- 
tion led the Dislricl Court lo decline "to allow the 
Arizona courts the initial opportunity' to determine 
the scope of Article XXVlll.” Id., at 316. The Dis- 
trict Court ultimately dismissed all parties save 
Yniguez and (jovernor Mofford in her official ca- 
pacity', then declared Article 7AX\TTT unconstitu- 
tiomil as violative of the First and Fourteenth 
Amendments, but denied Yniguez's request for an 
injimction because “she ha[d] not established an en- 
forccmcul Ihrcal sufficient lo warrant [suchj relief” 
Id, at 316-317. 

Postjudgment motions followed, sparked by 
Governor Mofford's announcement that she would 
not pursue an appeal. See App. 98, The Attorney 
General renewed his request to certify the pivotal 
state-law question-the correct construction of Art- 
icle XXVlll-lo Ihc Arizona Supreme Court. See Re- 
cord. Doc. No. 82. He also moved to inten’ene on 
behalf of ihc Slate, pursuant to 28 U.S.C. § 2403(b) 
. ‘ in order to contest on appeal the District 
Court's dcclaraliou lhal a provision of Arizona's 
Constitution violated the Federal Constitution. Re- 
cord, Doc. Nos. 92, 93, 

FNIO. Title 28 U.S.C. § 2403(b) provides: 

"Til any action, suit, or proceeding in a 
court of Ihc United Stales lo which a 
State or any agency', officer, or employee 
thereof is not a parly, wherein the consti- 
tutionality' of any statute of tliat State af- 
fecting the public interest is drawn in 
question, the court shall certify such fact 
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to the attorney general of the State, and 
shall permit the Stale to inlenene for 
presentation of evidence, if evidence is 
otherwise admissible in the case, and for 
argument on the question of constitu- 
tionality. The Stale sliall, subject to the 
applicable prov isions of law. liave all the 
rights of a party and be subject to all li- 
abilities of a part)' as to court costs to the 
extent necessaiy for a proper presenta- 
tion of the facts and law relating to the 
question of constitutiontility.” 

*56 Two newcomers also appeared in the Dis- 
trict Court ctfter judgment: the Arizonans for Offi- 
cial English Committee (AOE) and Robert D. Park. 
Cluiirnicin of AOE. Involdng Rule 24 of the Federal 
Rules of Civil Procedure. AOE and Park moved to 
intervene as defendants in order to urge on appeal 
the conslilutionalit) of Article XXVlll. App. 
94-102. AOE. an imincorporated association, was 
principal sponsor of the ballot initiative that be- 
came Article XXVIII. AOE and Park alleged in 
support of their intervention motion the interest of 
AOE members in enforcement of Article XXVIII 
and Governor Mofford's unwillingness to defend 
the measiue on appeal. Responding to the AOE/ 
Park motion. Governor Mofford confirmed that she 
did not wish to appeal, but would have no objection 
to the Attorney General's intervention to pursue an 
appeal as the State's representative, or to the pursuit 
of an appeal by any other part)’. See Record, Doc. 
No. 94. 

Yniguez expressed reservations about proceed- 
ing further. "She lia|d| won |hcr| suit against her 
employer' and had “obtained her relief.” her coun- 
sel noted. Record, Doc. No. 114, p. 18 (Tr. of Pro- 
ceeding on Motion to Intervene and Motion to Alter 
or Amend Judgment, Mar. 26, 1990). If the litiga- 
tion “goes forward,” Ynignez's counsel told the 
District Court, “I guess we do, too,” but, counsel 
added, it might be in Yniguc/.'s “best interest ... if 
we stopped it right here.” Ibid. The District Court 
agreed. 


In an opinion filed April 3, 1990. the District 
Court denied all three posljudgmcnl motions. 
Yniguez v, Mojford. 130 F.R.D, 410. Certification 
was inappropriate, the District Court ruled, in light 
of the court's prior rejection of the Attorney Gener- 
al's narrow reading of Article XXVlll. See id. at 
412. As to the Attorney General's inten'ention ap- 
plication, the District Court observed that ^ 2403(b) 
addresses only actions “ To vvliich the State or any 
agency, officer, or employee thereof is not a part) .' 
” See id... at 413 (quoting § 2403(b)). Ynignez's ac- 
tion did not fit the § 2403(b) description,*57 the 
District Court said, because the Stale and its of- 
ficers were the very defendants-the sole defendants- 
Yniguc/.'s complaint named. Governor Mofford re- 
mained a part)' tluoughout the District Court pro- 
ceedings. If the Stale lost the opportunity to defend 
the constitutionality of Article XXVIII on appeal, 
the District Court reasoned, it was "only because 
Governor Mofford determine[d] that the state's sov- 
ereign interests would be best sen ed by foregoing 
an appeal.” Ibid. 

**1064 Turning to the AOE/Park inlcncnlion 
motion, the District Court observed first that the 
movants liad failed to file a pleading "setting forth 
the[ir] claim or defense.” as required by Rule 24(c). 
Jbid. But that deficiency was not critical, the Dis- 
trict Court said. Ibid. The insurmountable hurdle 
was Article III standing. The labor and resources 
AOE spent to promote the ballot initiative did not 
suffice to establish standing to sue or defend in a 
federal tribunal, the District Court held. Id., at 
414-415. Nor did Park or any other AOE member 
qualify for parly status, the District Court ruled, for 
the interests of voters who favored tlie initiativ'e 
were loo general to meet traditional standing criter- 
ia. M. at 415- 

In addition, the District Court was satisfied that 
AOE and Park could not teiiably assert practical 
impairment of their interests stenuning from the 
precedential force of the decision. As nonparti- 
cipants in the federal litigation, they would face no 
issue preclusion. And a lower federal-court judg- 
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ment is not binding on state courts, the District 
Courl noted. Thus, AOE and Park would not be 
precluded by the federal declaration from pursuing 
"any future slate courl proceeding [based onj Art- 
icle XXVIII.” M, at 415416. 


II 

The Ninth Circuit ^’ie\ved the matter of stand- 
ing to appeal differently. In an opinion released Ju- 
ly 19, 1991, Yniguez 1 '. Arizona, 939 F.2d 121. the 
Courl of Appeals reached Ihcsc *58 conclusions: 
AOE and Park met Article III requirements and 
could proceed as appellants; Arizona's Attorney 
General, howe^'er. lia\ing successfully mo’v ed in 
the District Court for Ms dismissal as a defendant, 
could not reenter as a party', but would be permitted 
to present argument regarding the constitutionality' 
of Article XXVTTI. Id., at 738-740. The Ninth Cir- 
cuit reported it would retain jurisdiction over the 
District Court's decision on the merits, id., at 740, 
but did not then address the question whetlier Art- 
icle XXVI I I's meaning should be certified for 
definitive resolution by the Arizona Supreme Court. 

Concerning AOE's standing, the Court of Ap- 
peals reasoned tliat the Arizona Legislature would 
have standing to defend the constitutionality of a 
state statute; by analogy', the Ninth Circuit main- 
tained, AOE, as principal sponsor of the ballot imti- 
alivc, qualified lo defend Article XXVIII on appeal. 
Id., at 732-733; see also id., at 734. n, 5 f“[W]e 
hold that AOE has standing in the same way that a 
legislature might.”). AOE Chairman Park also had 
standing lo appeal, according to the Ninth Circuit, 
because Yniguez “could have had a reasonable ex- 
pectation that Park (and possibly AOE as well) 
would bring an enforcement action against her” un- 
der 4 of Article XXVIII, wMch authorizes any 
person residing in Arizona to sue in state court to 
enforce the Article. Id,, at 734, and n. ^ 

FNll. In a remarkable passage, the Ninth 
Circuit addressed Yniguez's argiunent, op- 
posing interv ention by AOE and Park, that 
the District Court's judgment was no im- 
pediment lo any slalc-courl proceeding 


AOE and Park might wish to bring, be- 
cause that judgment is not a binding pre- 
cedent on Arizona's judiciaiy'. See 939 
i'.2d, at 735-736. The Courl of Appeals 
questioned the wisdom of the \ iew' ex- 
pressed "in the academic literature,” “by 
some state courts,” and by “several indi- 
vidual justices” that state courts are 
“coordinate and coequal with the lower 
federal courts on matters of federal law .” 
Id., at 736 (footnote omitted). The Ninth 
Circuit acknow'ledged “there may be valid 
reasons not to bind the stale courts lo a de- 
cision of a single federal district judge- 
which is not even binding on the same 
judge in a subsequent action.” Id., at 
736-737. However, the appellate panel ad- 
ded, those reasons “are inapplicable to de- 
cisions of Ihc federal courts of appeals.” 
hi. at737. Butef. _4X4/?CO//7 c. v. KodisU, 
490 U.S, 605, 617, 109 S.Ct, 2037, 2045. 
104 L.Ed,2d 696 (1989) ( “state courts ... 
possess the authority', absent a provision 
for exclusive federal jurisdiction, to render 
binding judicial decisions tliat rest on their 
own interpretations of federal law”); Loci.- 
hart V. FretweU, 506 U.S. 364. 375-376, 
113 S.Ct, 838. 845-846. 122 L.Ed.2d 180 
(1993) (THOMAS. J.. concurring) 
(Supremacy Clause docs not require slate 
courts to follow rulings by federal courts 
of appeals on questions of federal law). 


*59 Having allowed AOE and Park to serv e as 
appellants, the Courl of Appeals held Arizona's At- 
torney General “judicially] estoppe[d]” from again 
appearing as a parly. Id., at 738-739; see also id., at 
740 (“[Hjaving asked the district court to dismiss 

him as a parlv. I the Allonicv Generali cannot now 
■ FN 1 2 

**1(165 become one again. ). With Governor 
Mofford choosing not to seek Court of Appeals re- 
view, the appeal became one to which neither “[the] 
State [njor any agency, officer, or employee thereof 
|was| a parly,” the Ninth Circuit obscrv'cd, so the 
State's Attorney General could appear pursuant to 
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FNH 

28 U.S.C, g 2403(b). See 939 F,2d. at 739. 

Bui, llic Niiilli Circuil added, g 24()3(b) "confers 
only a limited right." a right pendent to the AOE/ 
Park appeal, "lo make an argument on the queslion 
of [Article XXVIirs] constitutionality." kl, at 
739^740. 

FN12 . Because the Court of Appeals found 
AOE and Park lo be proper appellants, lhal 
court did not “address the question whether 
Ihc Attorney General would have standing 
to appeal under Article III if no other part}' 
were willing and able lo appeal." 939 F.2d, 
at 738. The Court of Appeals assumed, 
however, tluit “whenever the constitution- 
ality of a provision of state law' is called 
into question, the state government will 
have a sufficient interest [to satisfy] Art- 
icle III." Id., at 733, n. 4. Cf. Maine v. 
Taylor, 477 U.S. 131, I.-7, l')6 S.Ct, 2440, 
2446, 91 L.Ed.2d 110 (1986) (intervening 
Slate had standing lo appeal from judg- 
ment holding state law unconstitutional): 
Diamond V. Charles, 476 U.S. 54, 62, 106 
S.Ct. 1697, 1703. 90 L.Ed.2d 48 (1986) (“a 
Stale has standing lo defend the conslilii- 
tionality of its statute"). 

FNJ3, The ftill text of 28 U.S.C, g 2403(b) 
is set oul supra, at 1063, n, 10. 

Prior to the Ninth Circuit's July 1991 opinion, 
indeed the veiy dav after AOE, Park, and the Ari- 
zona Attorney General filed their notices of appeal, 
a development of prime importance occurred. On 
April 10. 1990. Yniguez resigned from state em- 
ployment in order to accept another job. Her resig- 
nation*60 apparently became effective on April 25, 
1990. Arizona's Attorney General so informed the 
Ninth Circuil in Scplcmbcr 1991. ■■suggcst[ingj lhal 
tliis case may lack a viable plaintiff and. hence, 
mav be mool." Suggestion of Moolncss in Nos. 
90-15546 and 90-15581 (CA9). Affidavit and Exh. 
A. 

One year later, on September 16. 1992. the 


Ninth Circuit rejected the mootness suggestion. 
Yniguez v. Arizona, 975 F.2d 646. The court's rul- 
ing adopted in large part Yniguez's argument op- 
posing a moolncss disposition. Sec App. 194-204 
(Appellee Yniguez's Response Regarding Mootness 
Considerations). "ITIhc plaintiff may no longer be 
affected by the English only provision," the Court 
of Appeals acknowledged. 975 F.2d, at 647, Never- 
theless. the court continued, “[her] constitutional 
claims may entitle her to an award of nominal dam- 
ages." Ibid. Her complaint did “not expressly re- 
quest nominal damages," the Ninth Circuit noted, 
bill “il did rcqucsl 'all other relief that Ihe Court 
deems just and proper under the circumstances.' " 
Id., at 647, n. 1 ; sec supra, al 1061, Thus, the Court 
of Appeals reasoned, one could regard the District 
Court's judgmcnl as including an “implicit denial” 
of nominal damages. 975 F.2d. at 647. n. 2. 

To pcnnil Yniguez and AOE lo clarify Ihcir 
positions, the Nintli Circuit determined to return the 
case to the District Court, There, with ihc Ninth 
Circuit's permission, AOE's Chairman Park could 
file a notice of appeal from ihc District Court's 
judgment, following up the Circuit's decision 14 
inonlhs carlicr^allowing AOE and Park lo interv ene. 
Id., at 647. ■ And next. Yniguez could cross- 
appeal to place before *61 the Ninth Circuit, expli- 

citlv. the issue of nominal damages. Id., at 647, and 
.;FNi5 
11, 2. 

FN14. In Ihcir original notice of appeal, 
filed April 9, 1990, AOE and Park targeted 
Ihc District Court's denial of Ihcir motion 
to inten'ene. See App. 150-151. Once 
granted inlcrvcnlion, Ihcir original notice 
indicated, tliey would be positioned to file 
an appeal from the judgment declaring Art- 
icle XXVIII unconstitutional. See id., at 
150. 

FN15. The Ninth Circuil made two furlhcr 
suggestions in the event that Yniguez 
failed lo seek nominal damages: A new 
plaintiff “whose claim against the opera- 
lion of the English only provision is not 
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moot” might Interv'ene; or Ynigiiez herself 
Ttiight have standing to remain a suitor if 
she could show that others had refrained 
from challenging the ETiglish-only provi- 
sion in reliance on her suit. See 975 F.2d, 
at 647-648. No state employee later inter- 
vened to substitute for Yniguez, nor did 
Yniguez endeavor to show' tliat others had 
not sued because they liad relied on her 
suit. 

In line \\'ith the Ninth Circuit's instructions, the 
case file was returned to the District Court on 
November 5, 1992; AOE and Park filed their 
second notice of appeal on December 3, App. 
206-208, and Yniguez **1066 crossappealed on 
December 15, App. 209.^^'^^^ The Ninth Circuit 
heard argument on the merits on May 3, 1994. 
After argument, on June 21, 1994, the Ninth Circuit 
allowed Ari/.onans Against Constitutional Tamper- 
ing (AACT) and Thomas Espinosa. Chairman of 
AACT, to intervene as plaintirrs-appcllccs. App. 
14; Yniguez v. Arizona, 42 F.3d 1217. 1223-1224 
(1994) (amended Jan. 17. 1995). AACT was (he 
principal opponent of the ballot initiative that be- 
came Article XXVlll. Id., at 1224, In pcmiilling 
tliis late inten'ention, the Court of Appeals noted 
tlicit "it d|id| not rely on |AACT's| standing as a 
party'.” Ibid. The standing of the preargmnent parti- 
cipants, in the Ninth Circuit's view, sufficed to sup- 
port a determination on the merits. See ibid. 

FN16. On March 16, 1993. the District 
Coimt awarded Yniguc/ nearly J^l ()().()()() m 
attorney's fees. Record, Doc. No. 127. 
Governor Mofford and the Slate filed a no- 
tice of appeal from that award on April 8. 
1993, Record, Doc. No. 128, Because the 
Ninth Circuit ultimately affirmed the Dis- 
trict Court's judgment on the merits, the 
appeals court did not reach the state de- 
fendants' appeal from the award of fees. 69 
F,3d, al 924, ii. 2. 927. 

In December 1994. the Ninth Circuit panel tliat 
had supcrinlcndcd Ihc case since 1990 affinned (he 


judgment declaring Article XXVIII unconstitutional 
and remanded Ihc case, directing Ihc Districl Courl 
to award Yniguez nominal damages. *62 42 F.3d 
1217 (amended ,lan. 17, 1995). Despile Ihc Court of 
Appeals' July 1991 denial of party' status to Ari- 
zona, the Ninth Circuit apparently viewed the Stale 
as the defendant responsible for aiw damages, for it 
noted: "The State of Arizonii expressly waived its 
right to assert the Eleventh Amendment as a de- 
fense to the award of nomimil damages.” Id., at 
1243. The Ninth Circuit agreed to rehear the case 
enbanc, 53 F.3d J084 (1995), and in October 1995, 
by a 6-to-5 vote, (he cn banc courl rcitislalcd the 
panel opinion with minor alterations. 69 F.3d 920, 

Adopting the District Court's constniction of 
Article XXVIII, the en banc court read the provi- 
sion to prohibit 

'' The use of aity language other than English by 
all officers and employees of all polilical subdivi- 
sions in Arizona wliile performing tlieir official 
duties, save to the cxlciil dial they may be al- 
lowed to use a foreign language by the limited 
exceptions contained in § 3(2) of Article X2<VUI 

" 69 F,3d, at 928 (quoting 730 F.Supp., at 314). 

Because tlie court found tlie ‘plain language” 
dispositive, 69 F.3d, al 929, it rejected the State At- 
torney General's limiting construction and declined 
to certify the matter to the Arizona Supreme Court. 
id., at 929-931. As an additional reason for its re- 
fusal to grant the Allomcy General's request for 
certification, the en banc court stated: “The Attor- 
ney General ... never conceded tliiit | Article 
XXVUI] would be tmconstitutional if constmed as 
Yniguez asserts it properly should be.” Id., at 931. 
and n. !4. ' The Ninth Circuit also pointed to a 

state-court cluillenge to the constitutionality of *63 
Article XXVHI, Ruiz v. Stale, No. CV92-19603 
(Siip.Ct. Miiricopa County, Jan. 24, 1994). In Ruiz, 
the Ninth Circuit observed, the slate court of first 
instance “dispos[ed] of [tlie] First Amendment 
challenge in three paragraphs” and ’’d[id|,nolhing to 
narrow [the provision].” 69 F-3d. at 931. 
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FNIT, The Court of Appeals contrasted 
y/rgiuia V. .1 merican Haoksellers A ssn . , 
Inc., 484 U.S. 383, 108 S.Ct. 636.. 98 
L.Cd.2d 782 (1988), in which this Court 
certified to the Virginia Supreme Court 
questions conccniing the proper inteiprcla- 
tion of a state statute. In American Book- 
sellers, the Ninth Cireuil noted, "the Stale 
Attorney General conceded [the statute] 
would be unconstitutional if construed as 
the plaintiffs contended it should be.'' 69 
F,3d, at 930, 

FN18. The Ruiz case included among its 
several plaintiffs four elected officials and 
five state employees. After defeat in the 
court of first instance, the Rinz plaintiffs 
prevailed in the Arizona Court of Appeals. 
Ruiz V. Symington, No. 1 CA-CV 94-0235, 
1996 WL 309512 (An/,..A,pp., June 11, 
1996). That court noted, with evident con- 
cern. lhal "Ihe Ninlh Cireiiit refused to ab- 
stain and certify the question of Article 
[XXVIlIj's proper interpretation to the Ari- 
zona Supreme Court, although the issue 
was pending in our stale eourl s\ stein." Id, 
at *4. "ComiW." the Arizona intermediate 
appellate eourt observ ed, "typically applies 
when a federal court finds that deference to 
a state court, on an issue of state law, is 
proper," Ihid Nevertheless, in the interest 
of uniformity and to discourage fonim 
shopping, the Arizona appeals court de- 
cided to defer to the federal litigation, for- 
going independent analysis. Ihid. The Ari- 
zona Supreme Court granted review' in 
Ruiz in November 1 996. and stayed pro- 
ceedings pending our decision in this case. 
App, to Supplemental Brief for Petitioners 
1 . 

**1067 After construing Article XX\TII as 
sweeping in scope, the cn banc Court of Appeals 
condemned the provision as manifestly overbroad, 
trenching unlcnably on speech rights of Arizona of- 


ficials and public employees. See id., at 931-948. 
For prevailing in the § 1983 action, the court ulti- 
mately amioimced. Yniguez was “entitled to nomin- 
al damages.” Id., ni 949, On remand, the District 
Court followed the en banc Court of Appeals' order 
and, on November 3, 1995, awarded Yniguez $1 in 
damages. App. 211. 

AOE and Park petitioned this Court for a writ 

FN ! 9 

of certiorari to the Ninth Circuit. They raised 
two questions: (1) Docs Article XXVdl violate the 
Free Speech Clause of the First *64 Amendment by 
"declaring English the official language of Ihc Slate 
and requiring English to be used to perform official 
acts"?; (2) Do public employees have “a Free 
Speech right to disregard the [State's] official lan- 
guage" and perform official actions in a language 
other than English? This Court granted the petition 
and requested the parties to brief as tlu-eshold mat- 
ters (1) the standing of AOE and Park to proceed in 
tins action as defending parties, and (2) Yniguez's 
continuing satisfaction of the casc-or-controvcrsy 
requirement. 517 U.S. 1102. 116 S.Ct. 1316, 134 
L,Ed,2d(!9%). 

FN19. The State did not oppose the peti- 
tion and, in its Appearance Form, filed in 
this Court on January 10, 1996, noted that 
“if the Court grants the Petition and re- 
verses the lower court's decision ... Ari- 
zona will seek reversal of award of attor- 
ney's fees against the Slate." Sec supra, at 
1066, n. 16. 

Ill 

[^][2][3] Article III, § 2, of the Constitution 
confines federal courts to the decision of “Cases" or 
“Controversies." Standing to sue or defend is an as- 
pect of the case-or-controversy requirement. Nortk- 
easlern Fla. Chapter, .Associated Gen. Contractors 
of America v. Jacksonville, 508 U.S. 656. 663-664. 
1!3 S.Ct 2297, 2301-2302. 124 L,Ed.2d 586 
(1993) (standing to sue): Diamond v. Charles, 476 
U.S. 54, 56. 106 S.Ct, 1697. !70(s, 90 L.Ed,2d 48 
(1986) (standing to defend on appeal). To qualify as 
a party with standing to litigate, a person nnisl 
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show, first and foremost, ''an invasion of a legally 
prolcclcd inlcrcst” lhal is "concrclc and particular- 
ized” and “ 'actual or imininent. ' ” Lujan v. De- 
fenders of IVUdlife, -504 U.S. .555. 56i), 112 S,C(. 
2130, 2136, 119 L.Ed.2d 351 (1992) (quoting Whit- 
more V. Arkansas, 49.5 U.S, 149, 155, 110 S.Ct, 
1717, 1722-1723. 109 L.Ed,2d 135 (1990)). An in- 
terest sliiired generally with the public at large in 
the proper application of the Constitution and laws 
will not do. See Defenders of Wildlife, 504 U.S., at 
573-576. !!2 S.Ct., at 2143-2134. Standing to de- 
fend on appeal in the place of an original defendant, 
no less than standing to sue, demands lhal the litig- 
ant possess "a direct sUike in the outcome.” Dia- 
mond, 476 U.S., a! 62, 106 S.Ct., ai 1703 (quoting 
Sierra Chib v. Morton. 405 U.S. 727. 740, 92 S.O. 
1361, 1369, 31 L,Ed,2d636 (1972) (inlcnial quota- 
tion marks omitted)). 

The standing Article III requires must be met 
by persons seeking appellate review', just as it must 
be met by persons appearing in courts of first in- 
stance. Diamond. 476 U.S.. at 62, 106 S.Ct., at 
1703. The decision to seek review "is not to be 
placed in the *65 liands of 'concerned bystanders.' 
” persons who would sci/c it "as a 'vcliiclc for the 
vindication of value interests.' '' Ibid, (citation 
omitted). An interv enor cannot step into the shoes 
of the original party' tmless the interv'enor independ- 
ently "fulfills the requirements of Article III,” Id., 
at 68. 106 S.Ct. at 1706-1707. 

In granting the petition for a writ of certiorari 
in this case, wc called for briefing on the question 
whether AOE and Park lia^ e standing, consonant 
with Article 111 of the Federal Constitution, to de- 
fend in federal cotirt the constitutionality' of Ari- 
zoiui Constitution Article XXVlll. Petitioners argue 
primarily tliat, as initiative proponents, they have a 
quasi-legislative interest in defending the constitu- 
tionality' of the measure they successfully 
sponsored. AOE and Park stress the funds and ef- 
fort they expended to **1(168 achieve adoption of 
Article XXVIII. We litive recognized tliiit state le- 
gislators have standing to contest a decision hold- 


ing a state statute iinconstitutioncil if state law au- 
thorizes legislators to represent the Stale's interests. 
See Karcher May, 484 U.S. 72. 82. 108 S.Ct. 
388, 395, 98 L,Ed.2d 327 (1 987),™''^ AOE and ils 
members, however, are not elected representath es. 
and vve arc aware of no Arizona law appointing ini- 
tiative sponsors as agents of the people of Arizona 
to defend, in lien of public officials, the constitu- 
tionality' of initiatives made law of the State. Nor 
liiis tliis Court ever identified initiative proponents 
as Article-lII-qualified defenders of the measures 
they advocated. Cf. Don’t Bankrupt Washington 
Commiilee v. C.oniinenlai III. Cal. Bank S Trust 
Co. of Chicago, 460 U.S, 1077, 103 S.Ct. 1762, 76 
L.Ed.2d 338 (1983) (summarily dismissing, for lack 
of standing, appeal by an initiative proponent from 
a decision holding the initiative unconstitutional). 

FN20. Cf. INSv. Chadka, 462 U.S. 919, 
930, n. 5, 939-940, 103 S.Ci. 2764. 2773. 
2778-2779- 77 L.Ed.2d 317 (1983) 

(limnigration and Naliuali/alion Scnicc 
appealed Court of Appeals ruling to this 
Coiul bill declined to defend conslilulion- 
ality' of one-House veto provision; Court 
held Congress a proper parly to defend 
measure's validity' where both Houses, by 
resolution, bid authorized interv'ention in 
the lawsuit). 

AOE also asserts representational or associ- 
alional standing. An association has standing to sue 
or defend in such *66 capacity, however, only if its 
members would have standing in their own right. 

See Food and Commercial Workers v, Brown 
Group, Inc., 517 U.S. 544, 551-553, 116 S.CL 
1529. 1534; Hum v. Washington State Apple Ad- 
vertising Comm’n, 432 U.S, 333, 343. 97 S.Ct. 
2434. 2441, 53 L.Ed,2d 383 (1977). The requisite 
concrete miiirv' to AOE members is not apparent. 
As nonparties in the District Court, AOE's members 
were not bound by the judgment for Yniguez, That 
judgment had sjiin precedential cffccl. see supra, al 
1064. n. and it left AOE entirely free to 

invoke -Article XXVlll, § 4, the cili/cn suit provi- 
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sioa in state court, where AOE could pursue 
wlialcvcr relief stale law aulhori/.cd. Nor do we dis- 
cern anything flowing from Article XXVIII's cit- 
i/cn suit provisiou-which aulhori/cs suits to en- 
force Article XXMII in state court-that could sup- 
port standing for Arizona residents in general, or 
AOE in particular, to defend the Article's constitu- 
tiontility in federal coiirt. 

FN21. As the District Court obsen^ed. the 
slare decisis effect of that court's ruling 
was distinctly limited. The judgment was 
“not binding on the Arizona stale courts 
[and did] not foreclose any rights of [AOE] 
or Park in any future state-court proceed- 
ing arising out of Article XXVUI.'’'’ 
Yniguez v. Mofford. 130 F.R.D. 410, 416 
(D.Ari7,1990). 

[4] We thus ha^ e gra^'e doubts whether AOE 
and Park have standing under Article III lo pursue 
appellate review. Nevertheless, we need not definit- 
ively resolve the issue. Rather, we will follow a 
path we ha^ e taken before and inquire, as a primary' 
matter, whether originating plaintiff Yniguez still 
has a case to pursue. See Burke v, Barnes, 479 U.S. 
361, 363. 364, 107 S.Ct, 734. 736. 737, 93 T.,Ed.2d 
732, n. (1987) (leaving unresolved question of con- 
gressional standing because Court determined case 
was moot). For purposes of that inquiry , we will as- 
sume, arguendo, that AOE and Park luid standing to 
place this case before an appellate tribunal. Sec id.. 
at 366, 107 S.Ct, at 737 (STEVENS, J., dissenting) 
(Court properly assumed standing, even though that 
matter raised a serious question, in order to analyze 
moolncss issue). Wc may resolve the question 
whether *67 there remains a live case or contro- 
versy with respect to Yniguez's claim without first 
determining whether AOE or Park has standing to 
appeal because the former question, lilce the latter, 
goes to the Article TIT Jurisdiction of this Court and 
the courts below', not to the merits of the case. Cf 
B.S. ‘Bancorp Mortgage Co. !•. Bonner .Mall Pari- 
nership, 513 U.S. IS, 20-22, 115 S.Ct. 386, 
389-390. 130 L.Ed.2d 2.33 (1994). 


IV 

[5J To qualify as a case fil for federal-court ad- 
judication, “an actual controversy must be extant at 
all stages of review, not merely at the lime the com- 
plaint is filed.” Preiser v. Newkirk, 422 U.S. 395. 
401. 9.5 S.Ct. 2.330, 2334, 45 L,Fd.2d 272 (1975) 
(quoting **10695te//'e/ v. Thompson, 415 U.S. 452, 
459, B_ 10, 94 S.Ct. 1209, 1216, n. 10, 39 L.Fd,2d 
505 (1974)) (internal quotation marks omitted). As 
a state employee subject to Article XXVIII, 
Yniguez had a viable claim at the outset of the litig- 
ation in late 1988. We need not consider whether 
her case lost vitality in January 1989 when the At- 
torney General released Opinion No. 189-009. That 
opinion construed Article XXViil to require Ihc ex- 
pression of “official acts” in Englisli. but to leave 
govcnimcnt employees free to use other languages 
“if reasonably necessary to the fair and effective 
delivery of services” to the public. Sec App. 71, 74; 
supra, at 1061-1062; sqq Marston's Inc. v. Ro- 
man Catholic Church of Phoenix, 132 Ariz, 90, 94, 
644 P.2d 244. 248 (1982) (“Attorney General opin- 
ions are advisory only and are not binding on the 
court. .. This does not mean, however, that citizens 
may not rely in good faith on Attorney General 
opinions until the courts have spoken.”). Yniguez 
left her state job in April 1990 to take up employ- 
ment ill the private sector, where her speech was 
not governed by Article XXVUI. At that point, it 
became plain that she lacked a still vital claim for 
prospective relief Cf Boyle v. Landry, 401 U.S. 
77. 78, 80-81, 91 S.Ct. 758. 758-759, 759-760, 27 
L.Ed.2d 696 (1971) (prospective relief denied 
where plaintiffs failed lo show cliallciigcd measures 
adv'ersely affected any plaintiffs primary' conduct). 

[6J[7j *68 The Allonicy General suggcslcd 
mootness,^' but Yniguez resisted, and the Ninth 
Circuil adopted her proposed nic|.hod of saving the 
case. Sec supra, at 1065-1066. “ ' It was not dis- 

positive. the court said, that Yniguez “may no 
longer be affected by the English only provision.” 
975 F.2d. at 647. for Yniguez had raised in re- 
sponse lo the moolncss suggestion "lllhc possibility 
that [she] may seek nominal damages.” ibid.: see 
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App. 197-200 (Appellee Yniguez's Response Re- 
garding Mootiicss ConsidcralioTis). At that stage of 
the litigation, however. Yniguez's plea for nominal 
damages was not the possibility the Ninth Circuit 
imagined. 

FN22, Mootness has been described as " 
‘the doctrine of standing set in a time 
frame: The requisite personal interest that 
must exist at the conunencemeiit of the lit- 
igation (standing) must continue 
throughout its existence (mootness).' ■” 
Uniieci Stales Parole Comm'r) v. (ieraghty, 
445 U.S. 38S. 397, 100 S.Ct. 1202, 1209. 
63 L.Ed.2d 479 (1980) (quoting Mon- 
aghan, Constitutional Adjudication: The 
AVho and Whea 82 Yale L.J, 1363, 13S4 
(1973)). 

FN23. Yniguez's counsel did not inform 
the Court of Appeals of Yniguc/.'s depar- 
ture from government employment, a de- 
parture ciTcclivc April 25, 1990, the day 
before the appeal was docketed. See App. 
7. It was not until September 1991 tluit the 
State's Attorney General notified the Ninth 
Circuit of the plaintiffs cltanged circum- 
stances. Sec id., at 187. Yniguez's counsel 
offered a laconic explanation for this lapse: 
First, “legal research disclosed that this 
case was not mooU: second, counsel for 
the State of Arizona knew of the resigna- 
tion and “agreed this appeal should pro- 
ceed." App. 196, n. 2 (Appellee Yniguez's 
Response Regarding Mootness Considera- 
tions). The explanation was unsatisfactory . 
It is the duty of counsel to bring to the fed- 
eral tribiimirs attention, "without delay," 
facts that may raise a question of moot- 
ness. See Board of License Comm'rs of 
Tiverton i'. Pastore, 469 U.S. 238. 240. 
105 S.Ct, 685, 686, 83 L,Ed,2d 618 (1985) 
{per curiam). Nor is a change in circum- 
stances bearing on the vitality of a case a 
matter opposing counsel may withhold 


from a federal court based on counsels' 
agrccmcnl that the case should proceed to 
judgment and not be treated as moot. See 

United Slates V. .ilaska S.S. Co., 253 U.S. 
113. 116, 40 S.Ct 448. 44S-449. 64 L.Ed. 
808 (1920); R. Stem, E. Gressman, S. Sha- 
piro. & K. Geller. Supreme Court Practice 
721-722 (7th ed.i993). 

[8] Yniguez's complaint rested on 42 U.S.C. § 
1983. Sec supra, at 1060. and n. 3. Allhough Gov- 
ernor Mofford in her official capacity was the sole 
defendant against whom the *69 District Court's 
Febmary' 1990 declaratory Judgment ran, see supra, 
at 1062-1063, the Ninth Circuit held the State an- 
swerable for the nominal damages Yniguez reques- 
ted on appeal. See 69 F.3d, at 948-949 (declaring 
Yniguez “entitled to nominal damages for prevail- 
ing in an action under 42 U.S.C, § 1983'' and noting 
lhal "[tjhc Stale of Arizona expressly waived ils 
right to assert tlie Eleventh Amendment as a de- 
fense lo Ihc award of nominal damages"). We have 
held, however, that § 1983 actions do not lie 
against a Slate. IViil v. XLichiyan Dept, of Stale Po- 
lice, 491 U.S. 58. 71, 109 S.Ct. 2304, 2312. 105 
L.Ed. 2d 45 (1989). Thus, the claim for relief the 
Ninth Circuit fotmd sufficient to overcome moot- 
ness was nonexistent. The barrier was not, as the 
**1070 Ninth Circuit supposed. Eleventh Amend- 
ment immunity, wliich the State could waive. The 

stopper was that § 1 983 creates no remedy against a 

e, , FN24 

State. 

FN24. Stale officers in ihcir official capa- 
cities, like States themselves, are not 
amenable lo suit for damages under ^ 1983 
. See Will v. Michigan Dept, of State Po- 
lice, 491 U.S., at 71, and ii, 10. 109 S.Ct., 
at 2312, and n. 10. State officers are sub- 
ject to § 1983 liability' for damages in their 
personal capacities, however, even when 
the conduct in question relates to their offi- 
cial duties. Hafer v. Melo. 502 U.S. 21. 
25-31, 112 S.Ct, 358. 361-363. 116 

L.Ed. 2d 301 (1991). At no point after the 
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nominiil damages solution to mootness sur- 
faced in (Ills case did Ihc Ninth Circuit 
identiR’ Governor Mofford as a part}' 
whose conduct could be the predicate for 
retrospective relief. That is hardly surpris- 
ing, for Mofford never participated in am 
effort to enforce Article XXVTII against 
Yniguez. Moreover, she opposed the ballot 
initiative that became Article XXVllT see 
supra, at 1060, n. 1, associated herself w'ith 
the Attorney General's restrained interpret- 
ation of the provision, see supra, at 
1061-1062, and was unwilling to appeal 
from the District Court's judgment declar- 
ing the Article imconslilulional, see supra, 
at 1063. In tlris Court. Yniguez raised the 
possibility of Governor Mofford's indi- 
vidual liability under the doctrine of Ex 
parie Young. 209 U.S. 123, 28 S.Ct. 441, 
52 L.Ed. 714 (1908). See Brief for Re- 
spondent Yniguez 21-22. Tlial doctrine, 
however, permits only prospective relief, 
not retrospective monetar}' aw'ards. See 
F.delman Jordan, 415 U S. 651. 664. 94 
S.Ct. 1347, 1356, 39 LEd,2d 662 (1974). 

Furthermore, imder the Ninth Circuit's niling 
on interv'ention, the State of Arizona w as permitted 
to participate in the appeal, but not as a party'. 939 
F.2d. at 738-740. The Court of Appeals never re- 
vised that ruling. To recapitulate. *70 in July 1991. 
two months prior to the Attorney General's siigges- 
lion of moolncss. Ihc Court of Appeals rejected Ihc 
Attorney General's plea for party status, as repres- 
cnlativc of the Stale. Ihid. The Ninth Circuil accor- 
ded the Attorney General the ''right [under 28 
IJ.S.C. § 2403(b) J to argue the conslilutionalily of 
Article XX\T1I ... contingent upon AOE and Park's 
bringing the appeal.’' Id., at 740; see supra, at 1065. 
But see Maine v. Taylor: 477 U.S. 1,11. 136-117. 
106 S.Ct. 2440. 2446-2447. 91 L.Ed.2d 110 (1986) 
(Stale's ^ 2403(b) right to urge on appeal Ihe eonsti- 
tutionality of its laws is not contingent on participa- 
tion of other appellants). AOE and Park, however, 
were the sole participants recognized by the Ninth 


Circuit as defendants-appellants. The Attorney 
General ■■ha[dj asked the district court to dismiss 
liim as a party." the Court of Appeals noted, hence 
he "cannot now become one again.” 939 F.2d. at 
740. While we do not rule on the propriety of the 
Ninth Circuit's c.vclusion of the Stale as a parly, wc 
note tliis lapse in that court's accounting for its de- 
cision: The Ninth Circuit did not explain how it ar- 
rived at the conclusion tliat an inten'enor the court 
licid designated a nonparty could be subject, never- 
theless. to an obligation to pay damages. 


True, Yniguez and the Attorney General look 
the steps the Ninth Circuit prescribed; Yniguez 
filed a cross-appeal notice, see supra, at 
1065-1066; the Attorney General waived the State's 
right to assert the Eleventh Amendment as a de- 
fense to an award of nominal damages, see 69 F.ld. 
at 948-949. But the earlier, empliatic Court of Ap- 
peals ruling remained in place: The Slate's interven- 
tion, although proper under § 2403(h), the Nintli 
Circuil inaintained. gave Arizona no status as a 
part}' in the law'suit. See 939 F.2d, at 738-740.^ 


FN25. Section 2403(b) by its terms sub- 
jects an inten'enor “to all liabilities of a 
party' as to court costs ” required “for a 
proper presentation of the facts and law' re- 
lating to the question of constitutiomility'.” 
28 U.S.C. § 2403(b) (emphasis added). It 
does not subject an inten'enor to liability' 
for damages available against a parly de- 
fendant. 


*71 In advancing cooperation between Yniguez 
and the Attorney General regarding the request for 
and agreement to pay nominal damages, the Ninth 
Circuit did not home in on the federal courts' lack 
of authority' to act in friendly or feigned proceed- 
ings. Cf. llniled States V- Johnson, 319 U.S. 102. 
304. 63 S.Ct, 1075. 1076. 87 L.Ed. 14.13 (1943) ( 
per curiam) (absent "a genuine adversary- issue 
between ... parties.” federal court “may not safely 
proceed to judgment”). It should have been clear to 
the Court of Appeals that a claim for nominal dam- 
ages, cxlraclcd laic in the day from Yniguc/'s gen- 


© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works. 



87 


117 s et. 1055 Page 20 

520 U.S. 43, 117 S.Ct. 1055, 69 Empl. Prac. Dec. P 44,508, 137L.Ed.2d 170, 65 USLW4169, 97 FCDR754, 97 
Cal. Daily Op. Sen'. 1531. 97 Daily Journal D.A.R. 2257. 97 CJ C.A.R. 298. 10 Fla. L. Weekly Fed. S 330 

(Cite iLs: 520 U.S. 43, 117 S.Ct. 1055) 


eral prayer for relief and asserted solely to a\'oid 
ollicrwisc certain moolncss, bore close inspection. 
Cf **1071Fax- Board of Trustees of State Univ. 
of 42 F.3d 135, 14M42 (C.A.2 1994) 

(rejecting claim for nominal damages proffered to 
save case from moolncss years after liligalioii 
began where defendants could ha\'e asserted quali- 
fied inmiunity liiid plaintiffs' complaint specifically 
requested monetary relief). On such inspectioa the 
Ninth Circuit might liave perceived tluit Ynigiiez's 

plea for nominaj damages could not genuinely re- 
FN26 

vive the case. 

FN26. Endea\'oring to meet the live case 
requirement, petitioners AOE and Park 
posited in tliis Court several "controversies 
remaining between the parties.'' Reply 
Brief for Petitioners 18-19. Tellingly, none 
of the asserted controversies involved 
Yniguc/, sole plainliff and prevailing party 
in the District Court. See ibid, (describing 
AOE and Park as adverse to intervenor 
Arizonans Against Constitution Tampering 
(AACT). see supra, at 1065-1066, A ACT 
as adverse to the State. AOE and Park as 
adverse to the Stale). 

When a civil case becomes moot pending ap- 
pellate adjudication, "(tllie established practice ... 
in the federal system ... is to reverse or vacate the 
judgment below and remand with a direction to dis- 
miss." Ihiited Slates v. Mimsin^vear. Inc.. 340 
U.S. 36, 39. 71 S.Ct. 104. J06. 95 L.Ed. 36 (1950). 
Vacatur "clears the path for future rcliligalion” by 
eliminating a judgment the loser was stopped from 
opposing on direct review. Id., at 40, 71 S.Ct., at 
107. Vacatur is in order when mootness occurs 
tlirough liiippenstance-circiimstances not attribut- 
able to the parties-or, *72 relevant here, the 
"unilateral action of the party who prevailed in the 
low'er court." U.S. Bancorp Afortgage Co.. 5(3 
U.S., at 23. .115 S.Ct, at 390; cf id, at 29, 1.15 
S.Ct., at 393 ("moolncss by reason of sclllcmcnl 
[ordinarily] does not justify vacatur of a judgment 
under review”). 


[9] As just explained. Ynigiiez's clianged cir- 
cunislanccs-hcr resignation from public sector cni- 

plovment to pursue work in the private sector- 

FN'’7 

mooted the case slated in her complaint. ~ We 
turn next to the effect of that development on the 
judgments below. Yniguez urges that vacatur ought 
not occur here. She maintains that the State acqui- 
esced in the Ninth Circuit's judgment and that, in 
any event, the District Court judgment should not 
be upset because it was entered before the mooting 
event occurred and was not properly appealed. See 
Brief for Respondent Yniguez 23-25. 

FN27. It bears repetition tliat Yniguez did 
not sue on beluilf of a class. See supra, at 
1060; cf Preiser v. Newkirk. 422 U.S. 395, 
404. 95 S.Cf 2330, 2335. 45 L.Ed, 2d 272 
(1975) (MARSHALL. J., concurring) 
(mootness determination unavoidable 
where plainliff-rcspondcnl's ease lost vital- 
ity and action was not filed on behalf of a 
class); Sosna v. Iowa, 419 L.S. 393, 
397-403, 95 S.Ct. 553. 556-559. 42 
L.Ed. 2d 532 (1975) (rccogni/ing class ac- 
tion exception to mootness doctrine). 

Concerning the Ninth Circuit's judgment, 
Yniguez argues that the State's Attorney General 
effectively acquiesced in tliat court's dispositions 
when he did not petition for this Court's review . See 
id., at 24-25; Brief for United States as Amicus 
Curiae 10-11. and n. 4 (citing Diamond v. Charles, 

476 U.S. 54, 106 S.Ct. 1697, 90 L,Ed.2d 48 (1986) 
FN78 

). Wc do not agree that this Court is disarmed 
in the maimer suggested. 

FN28. Designated a respondent in tltis 
Court, the State was not required or spe- 
cifically invited to file a brief answering 
the AOE/Park petition. In his appearance 
form, filed January' 10, 1996. Arizona's At- 
torney General made this much plain: The 
State-aligned witli petitioners AOE and 
Park in that Arizona defended Article 
XXVTII's constitutionality-did not oppose 
certiorari; in the event Yniguez did not 
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prevail here. Arizona would seek to recoup 
llic allomcy's fees Ihc Dislricl Courl had 
ordered the State to pay her. See supra, at 
1066. n. 16. 

*73 We have Uiken up the case for considera- 
lioTi on the petition for certiorari filed by AOE and 
Park. Even if we were to mle definith'ely tliat AOE 
and Park lack standing, \vc would have an obliga- 
tion essentially to search the pleadings on core mat- 
ters of federal-court adjudicatory' aulhority-to in- 
quire not only into this Court's authority' to decide 
the questions petitioners present, but to consider, 
also, the authority of the lower courts to proceed. 
As explained in Bender v. V/iUiamsport Area 
School LhsL. 475 U.S. 534, 106 S.Ct, 1326. 89 
L.Ed.2d 501 (1986): 

"[EJvcry federal appellate courl has a special ob- 
ligation to 'satisfy itself not only of its own juris- 
diction, bill also that of the lower courts in a 
cause under review," e^'en tliough the parties are 
prepared to concede it. Miichell v. Adnurer, 293 
U.S. 237. 244 [55 S.Ct 162. 165. 79 L.Ed. 338] 
(1934). See ^^lOlUmdlce v. Vafl, 430 U.S. ,327, 
33U332 [97 S.Ct. 1211. 1215-1216. 51 L.Ed.2d 
376] (1977) (standing). 'And if the record dis- 
closes that the lower court was without jurisdic- 
tion this court w ill notice the defect, although the 
parlies make no conlcnlion concerning it. [When 
the lower federal court] lack [s] jurisdiction, we 
have jurisdiclion on appeal, not of Ihc merits bul 
merely for the purpose of correcting the error of 
the lower courl in entertaining the suit.’ Uniled 
States Corrick, 298 U.S, 435, 440 [56 S.Ct. 
829, 831.-832, 80 L.Ed. 12631 (1936) (footnotes 
omitted)." hi. at 541. 106 S.Ct. at 1331 
(brackets in origimil). 

Sec also Iron Arrow Honor Soc. v. Heckler, 
464 U.S, 67. 72-73. 104 S.Ct, 373. 375-376. 78 

L.Ed, 2d 58 (1983) (per curiam) (vacating judgment 
below where Court of Appeals had mled on the 
merits although case had become inool). In short, 
we have authority to “make such disposition of the 
whole case as justice may require." ILS. Bancorp 


Mortgage Co., 513 U.S,. at 21. 115 S.Ct,. at 390 

(cilalion and internal quolation marks omillcd). Be- 
cause the Ninth Circuit refused to stop the adjudica- 
tion when Yniguc/'s departure from public employ- 
ment came to its attention, w e set aside the unw ar- 
ranted cnbanc Court of Appeals judgincnt. 

[10] *74 As to the District Court's judgment. 
Yniguc/. stresses lhal Ihc dale of the mooting cvcnl- 
her resignation from state employment effective 
April 25, 199()-w'as some 2 1/2 months after the 
February' 6. 1990. decision she seeks to presen'e. 
Governor Mofford was the sole defendant bound by 
the District Court judgment, and Mofford declined 
to appeal. Therefore, Yniguez contends, the District 
Court's judgment should remain untouched. 

But AOE and Park liad an arguable basis for 
seeking appellate review, and the Attorney General 
promptly made know n his independent interest in 
defending Article XXVIH against the total demoli- 
tion declared by the District Court. First, the Attor- 
ney General repeated his plea for ccrtificalion of 
Article XXVIII to tlie Arizona Supreme Court. See 
Record, Doc. No. 82. And if that plea failed, he 
asked, in lus motion to inten'ene, “to be joined as a 
defendant so that he may participate in all post- 
judgment proceedings." Record. Doc. No. 93, p. 2. 
Although denied party' status, the Attorney General 
had, at a minimum, a right secured by Congress, a 
right to present argument on appeal “on the ques- 
tion of conslilulionalily." Sec 28 U.S.C. S 2403(b). 
He was in the process of pursuing that right when 
Ihc mooting event occurred. 

We liave already recounted the course of pro- 
ceedings thereafter. First, Yniguez did not tell the 
Court of Appeals that she had left the State's em- 
ploy. See supra, at 1069, n. 23. When that fact w'as 
disclosed lo the court by the Allorncy General, a 
dismissal for mootness w'as suggested, and rejected. 
A moolncss disposition at lhal point was in order, 
we have just explained. Such a dismissal would 
have slopped in midslrcam the Atlonicy General's 
endeavor, premised on § 2403(h), to defend the 
Stale's law' against a declaration of unconslilulion- 
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alit\’. and so would liave warranted a path-clearing 
vacalur decree. 

The State urges tliiit its current plea for vacatur 
is coinpclliiig in view of Ihc cxiraordinary course of 
tins litigation, *75 See Brief for Respondents State 
of Arizona cl al. 34 ("II would ccrlainly be a 
strange doctrine that would pennit a plaintiff to ob- 
lain a favorable judgment, lake volunlaiy acliou 
[tliat] moot[s] the dispute, and then retain the 
Ibcucfit of the I judgincnl."). We agree. The 
“exceptional circumstances'' tliat abotmd in this 
case, see U.S. Bancorp Morigage Co., 513 U.S., al 
29, 115 S Ct.. at 393, and the federalism concern 
we next consider, lead us to conclude tluit vacatur 
down the line is the equitable solution. 

V 

In litigation generally, and in constilulional lit- 
igation most prominently, courts in the United 

Stales characlcristicallv pause to ask: Is this con- 

■FN'>9 

flict really necessai>'? ~ When anticipatoiy re- 
lief is sought in federal court **1073 against a slate 
statute, respect for the place of the States in our 
federal system calls for close consideration of that 
core question. See. e.g., Poe v. Ullman, 367 U.S. 
497. 526, 81 S.Ct, 1752, 1767-176S, 6 L,Ed.2d 989 
(1961) (Harlan. J.. dissenting) (“[NJormally this 
Court ought not to consider the ConstitutioruiliW of 
a slate slalulc in ihc absence of a controlling inter- 
pretation of its meaning and effect by the state 
courls."): Rescue .irmv v. Municipal Court of Los 
Angeles, 331 U.S. 549. 573-574. 67 S.Ct. J409. 
1421-1423. 9! L.Ed. 1666 (1947); Shapiro, Juris- 
diction and Discretion, 60 N.Y.UL.Rev. 543. 
580-585 (1985), 

FN29, The phrasing is borrowed from 
Traynor, Is Tltis Conflict Really Neces- 
sary?, 37 Tc.xas L.Rcv. 657 (1959). 

Arizona's Attorney General, in addition to re- 
leasing liis own opinion on the meaning of Article 
XXVIII. see supra, at 1061. asked both the District 
Court and the Court of Appeals to pause before pro- 
ceeding to judgment; specifically, he asked both 


federal courts to seek, tlu-ough the State's certifica- 
lion process, an aulhoritalivc construction of the 
new' measure from the Arizona Supreme Court. See 
supra, al 1060-1061. and n. 5. 1062-1063. 
1066-1067. andim. 17. 18. 

Certification today covers icrriloiy once dom- 
inated by a deferral device called "Pullman absten- 
lion." aficr ihc gcncrativc*76 case. Railroad 
Comm'n of Tex. v. Pullman Co., 312 U.S. 496. 61 
S.Ct. 643. 85 L.Cd, 971 (194]), Designed lo avoid 
federal-court error in deciding state-law questions 
antecedent lo federal constitutional issues, Ihc Pull- 
man mechanism remitted parties to the state courts 
for adjudication of the unsettled state-law issues. If 
settlement of the state-law' question did not prove 
dispositive of the case, the parties could return to 
the federal court for decision of the federal issues. 
Attractive in theor>' because it placed state-Unv 
queslions in courls equipped lo rule aulhorilalivcly 
on them. Pullman abstention proved protracted and 
expensive in practice, for it entailed a full round of 
litigation in the state court system before any re- 
sumption of proceedings in federal court. See gen- 
erally [7A C- Wright, A. Miller. & E. Cooper. Fed- 
eral Practice and Procedure 4242, 4243 (2d 
ed.i9S8 and Snpp.1996). 

Certification procedure, in contrast, allows a 
federal court faced wilh a novel stale-law question 
to put the question directly to the State's highest 
court, reducing Ihc delay, cutting the cost, and in- 
creasing the assurance of gaining an authoritative 
response. Sec Note. Federal Couils-Ccrtificaiion 
Before Facial Invalidation; A Return to Federalism. 
12 W. New .Eng. E.Rcv, 217 (1990). Most Stales 
have adopted certification procedures. See gener- 
ally 17.A Wiiglii. M.iller,, & Cooper, supra, ^ 4248. 
Arizona's statute, set out supra, at 1061. n. 5. per- 
mits the State's highest court to consider questions 
certified to it by federal district courts, as well as 
courts of appeals and tliis Court. 

[11 1 Both lower federal courls in this case re- 
fused to inv'ite the aid of the Arizona Supreme 
Court because they found the language of Article 
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XXVIII “plainA and the Attorney General's limit- 
ing coTislmction unpcrsuasivc. Scc^730 F.Siipp.. ai 
315-316. 69 F.3d, at 928-93!.^^'’^^ Furthermore, 
Ihc Niiilli *77 C.ircuil suggested as a proper price 
for certification a concession by the Attorney Gen- 
eral dial Article XXVlll “would be unconslilulional 
if construed as [plaintiff Yniguez] contended it 
should be.“ id., at 930; see id, at 93 1, and n. 14. Fi- 
nally. the Ninth Circuit acknowledged the pendenej' 
of a case similar to Yniguez's in the Arizona court 
system, but found that litigation no cause for a stay 
of the federal-court proceedings. See id., at 931; 
supra, at 1066. and n. 18 (describing the Ruiz litiga- 
tion) , 

FN30. But cf. H.ug.g.!ns s'. Isenbarger. 798 
F,2d 203, 207-210 (C.A.7 1986) 

(Easterbrook, J., concurring) (reasoned 
opinion of State Attorney General should 
be accorded rcspcclful considcralion; fed- 
eral courts should hesitate to conclude that 
“[a Stale's] Executive Branch docs not un- 
derstand state law"). 

A more cautious approach was in order. 
Through certification of novel or unsettled ques- 
tions of state law for authoritative answers by a 
State's highest court, a federal court may save 
“time, energv’, and resources and helfp] build a co- 
operative judicial federalism." Lehman l^roikers v. 
Schein, 416 U.S. 386. 391, 94 S.Ct. 1741. 1744. 40 
L.Ed,2d 215 (1974); sec also **1074/ic/fo/// v. 
Baird, 428 U.S. 132, 148. 96 S.Ct. 2S57. 
2866-2867. 49 L,Ed,2d 844 (1976) (to warrant dis- 
trict court certification, “[i]t is sufficient that the 
statute is susceptible of ... an intcrprclalion |llial| 
would avoid or substantially modiri' the federal 
constitiitiomil cluillenge to the statute"). It is tnie, 
as the Ninth Circuit obsen ed. 69 F.3d. at 930. tliat 
in our decision certifying questions in Virginia v. 
American Booksellers Assn., Inc., 484 U.S. 383, 
108 S.Ct. 636, 98 L.Ed.2d 782 (T9S8), vve noted the 
State's concession that the statute there challenged 
would be unconstitutiomil if constnied as plaintiffs 
contended it should be, id., at 393-396. 108 S.Ct.. at 


643-645. But neither in tliiit case nor in any other 
did wc declare such a concession a condition pre- 
cedent to certification. 

The District Court and the Court of Appeals 
niled out certification primarily because they be- 
lieved Article XXVlll was not fairly subject to a 
limiting constmetion. See 730 F.Supp.. at 316 
(citing HousUm v. Hill, 482 U.S. 451, 467. 107 
S.Ct. 2502, 2512-2513. 96 L.Ed.2d 398 (J987)); 69 
F.3d, at 93t). The assurance with which the lower 
courts reached that judgment is all the more puzz- 
ling *78 in view of Ihc position the inilialivc spon- 
sors advanced before tliis Court on the meaning of 
Article XXVIII. 

At oral argument on December 4, 1996. coun- 
sel for petitioners AOE and Park informed the 
Courl that, in petitioners' view, the Attoniey Gener- 
al's reading of the Article was “tlie correct inter- 
prctalion." Tr. of Oral Arg. 6; sec id., at 5 (in re- 
sponse to the Court's inquiry, counsel for petition- 
ers staled: "jWle agree with the Attorney General's 
opinion as to [the] construction of Article XXVIII 
on [constitiitiomil] grounds."). The Ninth Circuit 
found AOE's “explanations as to the initiative's 
scope ... confused and self-contradictory ," 69 F.3d, 
at 928. n. 12, and wc agree that AOE wavered in its 
statements of position, see, e.g., Brief for Petition- 
ers 15 (AOE may “proleel its political and statutory 
rights against the State and government employ- 
ees"), 32-39 (Article XXVlll regulates Ynigue/'s 
“language on tlie job"). 44 (“AOE might ... sue the 
Stale for limiting Art. XXVlll"). Ncverlheless, the 
Court of Appeals tmderstood that tlie ballot initiat- 
ive proponents themselves at least "partially en- 
dorsed the Attorney General's reading." 69 F 3d, at 
928. n, 12 Given the novelty' of the question and its 
potential importance to the conduct of Arizona's 
business, plus the views of the Attorney General 
and those of Article XXVTll's sponsors, the certific- 
ation requests merited more respectful considera- 
lion than they received in the proceedings below. 

Federal courts, when confronting a challenge to 
Ihc constitutionality of a federal statute, follow a 
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'’cardimil principle'': They ‘'will first ascertain 
wliclhcr a construclion ... is fairly possible” lhal 
will contain the statute within constitutional 

bounds. See .tslnvarider V. '/'f 'E 297 li.S. 288, 348. 
56 S.Ct. 466. 483-484. SO L.Ed. 688 (1936) 
(Brandcis, J., concurring); Jillis v. Raihvay, .lir/ine 
& Steamship Clerks, 466 U.S. 435. 444, 104 S.Ct. 
1883, 1890, 80 L.Ed, 2d 428 (1984); Caiifano v. 
Yamasaki, 442 U.S. 682. 692-693. 99 S.Ct. 2545. 
2553-2554, 61 L.Ed. 2d 176 (1979); Rescue Army, 
3.1! U.S,. at 568-559, 67 S.Ct., at I4!9-1420. State 
courts, when interpreting state statutes, are simil- 
arly equipped lo apply lhal cardinal principle. Sec 
*19K.r?oe!l v. (.'erk\’enik~A!iderson Travel, Inc., 185 
Ari/,. 546. 548, 917 P.2d 689. 691 (19%) (ciling 
Ashsvander ). 

Warnings against premature adjudication of 
constitiitiomil questions bear heightened attention 
when a federal court is asked lo invalidate a Stale's 
law. for the federal tribunal risks friction-gener- 
aling error when il endeavors to conslruc a novel 
state Act not yet reviewed by the State's highest 
courl. See Rescue Army, 331 U.S., al 573-574, 67 
S.Ct.. at 1421-1423. “Speculation by a federal court 
about the meaning of a stale statute in the absence 
of prior state court adjudication is particularly gra- 
tuitous when ... the state courts stand willing to ad- 
dress questions of state law on certification from a 
federal court,” Brackett v. Spokane Arcades. Inc.. 
472 U.S. 491, 510. i05 S.Ct, 2794, 2805, 86 
L.Ed, 2d 394 (1985) (O'CONNOR, J., concurring). 

[12] Blending abslcnlion wilh cerlifiealion. Ihc 
Ninth Circuit found “no tmique circumstances in 
lliis case militating in favor of cerlifiealion.” 69 
F.3d- at 931- Novel, unsettled questions of state 
law, however, not **1075 "unique circumstances,” 

are necessary' before federal courts mav avail them- 
■FN31 

selves of state certification procedures. ' Those 
procedures do not entail the delays, expense, and 
procedural complexity tluit generally attend absten- 
lion decisions. See supra, at 1073, Taking advanl- 
age of certification made available by a State may 
“grcally sinipliftyj” an ulliniatc adjudication in fed- 


eral court. See BeUoui, 428 U.S,. at 151, 96 S.Ct.. 
a! 2868. 

FN3L Arizomi itself requires no “unique 
circumsianccs.” Tl pcrmils cerlifiealion lo 
the State's highest court of matters “wliich 
may be detenninalive of Ihc cause.” and as 
to wliich “no controlling precedent” is ap- 
parcnl lo the ccrlifying court, Ar- 
iz-R,ev.Stat, Ann. § 12-1861 (1994). 

The course of Yniguez's case was complex. 
The complexity might lim e been avoided had the 
District Court, more than eight years ago, accepted 
Ihc cerlifiealion suggeslion made by Ari/ona's Al- 
tomey General. The Arizona Supreme Court was 
nol asked by Ihc Districl Courl or ihc Courl of Ap- 
peals to say what Article XXVIII means. But the 
Stale's lughcsl court has lhal very queslion before il 
in *80 Ruiz v, Symington, see supra, at 1066. and n. 
18. Ihc case Ihc Ninlh Circuil considered no cause 
for federal-court hesitation. li\ Ruiz, which has been 
stayed pending our decision in lliis case, sec supra, 
at 1066. 11 . 18, the Arizona Supreme Court may 
now rule definitively on the proper construction of 
Article XXVIII. Once that court lias spoken, adju- 
dication of any remaining federal constitutional 
question may indeed become greatly simplified. 


For Ihc reasons staled, Ihc judgmcnl of Ihc 
Court of Appeals is vacated, and the case is re- 
manded to thal courl with dircclious that Ihc aclion 
be dismissed by tlie District Court. 

il is so ordered. 

APPENDIX TO OPINION OF THE COURT 
ARTICLE XXVIII. ENGLISH AS THE OFFICIAL 
LANGUAGE 

§ }. English as the official language; applicab- 
ility 

Section 1.(1) The English language is the offi- 
cial language of the State of Arizona. 
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(2) As the official language of this State, the 
English language is Ihc language of Ihc ballol, Ihc 
public schools and all government functions and ac- 
lions. 

(3) (a) Tins Article applies to: 

(i) Ihc Icgislalivc, cxcculivc and judicial 
branches of govermnent[.] 

(ii) all political subdivisions, departments, 
agencies, organi/ations. and inslrumcnlalilics of 
tins State, including local govenuiients and miini- 
cipalilics, 

(iii) all statutes, ordimuices, rules, orders, pro- 
grams and policics[,] 

(iv) all govermnent officials and employees 
during Ihc performance of govcrniucnl business. 

*81 b) As used in this Article, the phrase "This 
State and all political subdivisions of this State" 
shall include eveiy entity, person, action or item de- 
scribed in tins Section, as appropriate to the cir- 
cunislanccs. 

2. Requiring this state to preserve, protect 
and enhance English 

Section 2. Tltis State and all political subdivi- 
sions of Ibis Stale shall take all reasonable steps to 
presence, protect and enhance the role of the Eng- 
lish language as the official language of the Slate of 
Arizona. 

T 3. Prohibiting this state from using or requir- 
ing the use of languages other than English; excep- 
tions 

Section 3. (1) Except as provided in Subsection 

( 2 ): 

(a) This Slate and all political subdivisions of 
tltis State shall act in English and in no other lan- 

guage. 

(b) No entity to which tltis Article applies shall 


make or enforce a law. order, decree or policy 
which requires Ihc use of a language oilier than 
English. 

(c) No govcnnncntal docuiucni shall be valid, 
effective or enforceable unless it is in the English 
language. 

(2) Tltis State and all political subdivisions of 
litis Stale inav act in a language other **1076 lliaii 
English under any of the following circumstances; 

(a) to assist students who are not proficient in 
the English language, to the cxicni ncccssar\ lo 
comply with federal law, by giving educational iit- 
slruclion in a language other than English lo 
provide as rapid as possible a transition to English. 

(b) to comply with other federal laws. 

(c) to teach a student a foreign language as a 
pari of a required or volunlary educational cur- 
riculum. 

(d) to protect public health or safety. 

(e) to protect the rights of criminal defendants 
or victims of crime. 

*82 § 4. Enforcement; standing 

Section 4. A person who resides in or does 
business in tliis Stale sliall liave standing lo bring 
suit to enforce tliis Article in a court of record of 
the State. The Legislature may emict reasonable 
limitations on the time and manner of bringing suit 
under this subsection. 

U.S. Ari 7 ., 1997 . 

Arizonans for Official English v. Arizomi 
520 U.S. 43, 117 S.Ct. 1055. 69 Empl. Prac. Dec. P 
44,508. 137 L.Ed.2d 170. 65 USLW 4169. 97 
FCDR 754, 97 Cal. Daily Op. Serv. 1531. 97 Daily 
Journal D.A.R. 2257, 97 CJ C.A.R. 298. 10 Fla. L. 
Weekly Fed. S 330 
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[> 

Supreme Court of Arizomi, 

En Banc. 

Armando RUIZ, Linda Aguirre, John Philip Evans, 
Rosie Garcia. Candido Mercado, Mauiiel Pcua, Jr., 
Peter Rios, Jr., Macario Saldate IV, Federico Sanc- 
he/ and Vidor Sollero. Plaiulirrs/Appcllanls/ 
Cross-Appellees. 

V. 

Jane Dee HULL. Governor of Arizona; Grant 
Woods, Allonicv General of Arizona; Slate of Ari- 
zona; Arizonans for Official English and Robert D. 

Park, Tnterv enors, Defendants/ Ap- 
pellees/Cross- Appellants. 

No. CV-96-0493-PR. 

April 28, 1998. 

Elected officials, state employees and public 
school Icacher broughl action to challenge conslilu- 
tionality of constitutional amendment requiring 
stale and local govennnents to "act" only in Eng- 
lish. The Superior Court, Maricopa County. No. CV 
92-19603. Jeffrey S. Calcs. J.. upheld conslilutional- 
ity- of amendment. Plaintiffs appealed. The Court of 
Appeals reversed in pari and affirmed in pari. 
Plaintiffs petitioned for re^dew. The Supreme 
Court, Moeller, J., held tluit: (1) amendment viol- 
ated First Amendment and Equal Protection Clause 
of Fourteenth Amendment, and (2) valid portions of 
amendment would nol be severed from amend- 
ment's invalid portions. 

Decision of Superior Court reversed with direc- 
tions; opinion of Court of Appeals vacated. 

Martonc. J., specially concuTTcd vvilh opinion, 
West Headnotes 
[1] Amicus Curiae 27 
27 Amicus Curiae 

27k3 k. Powers, functions, and proceedings. 
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Most Cited Cases 

Supreme Coiul bases its opinion solely on legal 
issues advanced by parties themseh es, rather than 
Ihose issues advanced by amici curiae. 

[2| Constitutional Law 92 €^990 

92 Constitutional Law 

92V1 Enrorccmenl of Conslilutional Provisions 
92VI(C) Determination of Constitutional 

Questions 

92\T(C)3 Presumptions and Construction 
as to Constitutionality- 

92k990 k, In general. Most Cited 

Cases 

(Fonnerly 92k48(l)) 

Every- duly enacted state and federal law is en- 
lilled lo presumplion of conslilulionalily. 

PI Constitutional Law' 92 €^993 

92 Conslilulional Law 

92VT Enforcement of Constitutional Provisions 
92VKC) Dclenninalion of Conslilulional 

Questions 

92VI(C)3 Presumptions and Construction 
as to Constitutionality' 

92k993 k, Initiative measures. Most 

Ciicd Cases 

(Fonnerly 92k48(I)) 

Presumplion of conslilulionalily applies 
equally to initiatives as w'ell as statutes, and wdiere 
allemalivc conslruclions arc available, court should 
choose the one that results in constitutionality'. 

[41 Constitutional Law 92 €^1030 

92 Constitutional Law 

92Vi Enforcement of Constitutional Provisions 
92VT(C) Determination of Constitutional 

Questions 

92\T(C)4 Burden of Proof 

92kl030 k. In general. Most Cited 

Cases 

(Fonnerly 92k48fl)) 
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Constitutional Law 92 C=^1053 

92 Constitutional Law 

92V1I Constitiitioiuil Rights in General 
92V[i(A) In General 

92kl053 k. Strict or heightened scrutiny: 
compelling intcrcsl. Mosi died Cases 
(Formerly 92k48(l)) 

Where rcgulalion in question impinges on core 
constitutional rights, standards of strict scrutiny ap- 
ply and burden of showing constitiitioruilitv’ is sliif- 
ted to proponent of the regulation. 

[5| Courts 106 0=3^89 

106 Courts 

106TI Establishment, Organization, and Proced- 
ure 

10611(G) Rules of Decision 

l()6k88 Previous Decisions as Controlling 
or as Precedents 

I06k89 k. In general. Most Cited 

Cases 

In reviewing conslilutionalily of conslilutional 
amendment requiring state and local governments 
to ''act'' only in English, Supreme Court would not 
adopt Attorney General's narrow construction of the 
amendment, pursuant to which use of English 
would only be required in the performance of offi- 
cial, binding governmental acts; Attorney General's 
construction was not in accordance with amend- 
ment's plain meaning, was at odds with intent of 
aincndincnt's drafters and unnecessarily injected 
elements of vagueness into amendment. A.R.S. 
Const. Art, 28, I et seq. 

[6| Courts 106 0^89 

106 Courts 

10611 Establislunent. Organization, and Proced- 
ure 

J06TI( G) Rules of Decision 

l06kS8 Previous Decisions as Controlling 
or as Precedents 

106k89 k. In general. Most Cited 

Cases 


Page 2 


Opinions of Attorney General arc advisory and 
are not binding; however, reasoned opinion of state 
attorney general should be accorded respectful con- 
sideration. 

[7| Statutes 361 €^205 

361 Statutes 

361 Construction and Operation 

361\^( A) General Rules of Construction 
361k204 Statute as a Whole, and Intrinsic 
Aids to Construction 

361k20-5 k. In general. Most Cited 

Cases 

Statutes 361 C^2n6 
361 Statutes 

361 Vi Construclion and Operation 

36i\^(A) General Rules of Construction 
361k2t)4 Stalulc as a Whole, and Tnlrinsic 
Aids to Construction 

361k206 k. Giving effect to entire stat- 
ute. Most Cited Cases 

When construing statutes. Supreme Court must 
read statute as a whole and give meaningful opera- 
tion to each of its provisions. 

[8| Constitutional Law 92 C=^6(M 

92 Constitutional Latv 

92V Conslruction and Opcralion of Constitu- 
tional Provisions 

92V(A) General Rules of Conslruction 

92k604 k. History in general. Most Cited 

Cases 

(Formerly 92ki6) 

In construing an initiative, Supreme Court may 
consider ballot materials and publicity- pamphlets 
circulated in support of the initiative. 

[9| Statutes 361 €:^47 

361 Statutes 

3611 Eruiclmcnl, Rcquisilcs, and Validity in 
General 

361k4-3 Validily and Sufficiency of Provi- 
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sioiis 

361k47 k. Certainty and definiteness. 
Most Cited Cases 

Statute is unconstitutionally ^ agiie if it fails to 
gh-e fair notice of whit it prohibits. 

|10J Constitutional Law 92 C^1925 

92 Constitutional Law 

92X\T[n Freedom of Speech, Expression, and 
Press 

92XVin(P) Public Employees and Officials 
92k]925 k. In general. Most Cited Cases 
(Formerly 92k90. 1(7.2). 92k90.1(l)) 

Constitutional Law 92 C^I926 

92 Constitutional Law 

92XV[[! Freedom of Speech. Expression, and 
Press 

92XVill(P) Public Employees and Officials 
92kl926 k. Public officials in general. 
M.ost Cited Cases 

(Formerly 92k90.1(l)) 

Officers and Public Employees 283 C^llO 

283 Officers and Public Employees 

28310 Rights, Powers, Duties, and Liabilities 
28-3kl 10 k, Duties and pcrfonnancc thereof 
in general. Most Cited Cases 

Conslilulional aincndincnl requiring all slate 
and local govenunent officials and employees to 
"act" only in English during pcrfonnancc of gov- 
ernment business violated First Amendment, by ad- 
versely impacling rights of noiiEnglish-spealdng 
persons to participate in and liave access to govern- 
ment and by depriving elected officials and public 
employees of ability' to communicate with their 
constituents and with the public. U.S.C.A. 
Cons!. Amend. 1; A.R.S. Const. An, 28. § 1 ct scq. 

[11] Constitutional Law 92 C^llSl 

92 Constitutional Law 

92X First Amendment in General 
92X(A) In General 


Page 3 


92kll51 k, Applicability to govcrmncnlal 
or private action: state action. Most Cited Cases 
(Fomierly 92k82(5)) 

First Amendment applies to states as w'ell as to 
federal govenunent. U.S.C.A. Const, Amend. 1. 

[12] Constitutional Law 92 €^^1622 

92 Constitutional Law 

92X\'Tn Freedom of Speech, Expression, and 
Press 

92XVIII(D) False Statements in General 
92k 1621 Opinion 

92kl622 k. In general. Most Cited 

Cases 

(Fomierly 92k90.1(5)) 

Expression of one's opinion is absolulcly pro- 
tected by First and Fourteenth Amendments. 

U.S.C.A. Const.Amcnds. 1, 14. 

[13] Constitutional Law 92 0^1506 
92 Constitutional Laiv 

92X\T[II Freedom of Speech, Expression, and 
Press 

92X\dn(A) Til General 
92XVin(A)l In General 

92k 1506 k. Strict or exacting scruliny: 
compelling interest test. Most Cited Cases 
(Fomierly 92k90(3)) 

Laws directed at speech and conmiimication 
arc subject to exacting scruliny and inusl be justi- 
fied by substantial showing of need that First 
Ainendmenl requires. U.S.C.A. Const.Ainend. 1. 

[14] Constitutional Law 92 C^1435 

92 Constitutional Law' 

92XV Right to Petition for Redress of Griev- 
ances 

92k'i435 k. In general. Most Cited Cases 
(Fomierly 92k91) 

Constitutional Law 92 0^3775 

92 Constitutional Law' 

92.X.XVi Equal Protection 
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92XXV1(E) Parlicular Issues and Applica- 
tions 

92XXVI(E) 1 9 Other Particular Issues and 
Applications 

92k377.5 k, Other particular matters. 

Most Cited Cases 

(Formerly 92k225.1) 

Officers and Public Employees 283 0^110 

283 Officers and Public Employees 

283III Rights, Powers, Duties, and Liabilities 
283kl 10 k, Duties and pcrfonnancc thcrcor 
in general. Most Cited Cases 

Conslilulional amendment requiring all stale 
and local govermnent officials and employees to 
"act" only in English during pcrfonnancc of gov- 
ernment business violated Equal Protection Clause 
of Fourtccnlh Aincndincnl; amcndmcrU burdened 
fundamental First Amendment right of noiiEiiglish- 
speiildng persons to petition government for redress 
of grievances, but was not drawn with narrow spe- 
cificity- to meet purported compelling state interest 
of promoting English as common language. 
U.S.C.A. Const. Amends. I, 14; A.R.S. Const. Art. 
28. ^ 1 cl scq. 

[15] Constitutional Law 92 C^1435 
92 Conslilulional Law 

92X\^ Right to Petition for Redress of Griev- 
ances 

92kl435 k. In general. Most Cited Cases 
(Formerly 92k91) 

Right to petition govermnent for redress of 
grievances is one of fundamental rights guaranteed 
by First Amendment. U.S,C-.A, Const. Amend. !. 

[161 Constitutional Law 92 e;^1460 

92 Conslilulional Law 

92XVII Political Rights and Discrimination 
92k 1460 k. In general. Most Cilcd Cases 
(Formerly 92k82(8)) 

Corollary lo First Aincndincnl riglil lo pclilion 
go^ erimient for redress of grievances is right to par- 


Page 4 


licipatc equally in political process. U.S.C.A. 
Const. .Amend, i. 

[17] Constitutional Law 92 C^1435 
92 Conslilulional Law 

92X\'^ Right to Petition for Redress of Griev- 
ances 

92kJ435 k. In general. Most Cited Cases 
(Fomierly 92k91) 

First Amendment right to petition government 
for redress of grievances bars state action interfer- 
ing with access lo legislature, cxcculivc branch and 
its various agencies and judicial branch. U.S.C.A. 
Const. .Amend. 1. 

[IS] Statutes 361 €^64(2) 

361 Slalulcs 

3611 Enactment. Requisites, and Validity' in 
General 

36 lk64 Effect of Partial Invalidity 

36i]c64(2) k. Acts relating to particular 
subjects in general. Most Cited Cases 

Valid portions of constitiitioruil amendment re- 
quiring all state and local government officials and 
employees to “act” only in English during perfomi- 
ance of govcnimcnl business would not be severed 
from amendment's invalid portions, and therefore 
Ihc enlire aincndincnl would be declared unconsli- 
tutioiial, where amendment did not contain se^ erab- 
ilily clause, and record was devoid of any evidence 
tliat v oters would have enacted amendment without 
Ihe invalid portions. A.R.S. Coiisl, Art. 28, 1 el 

seq. 

|19| Statutes 361 €^64(1) 

36 i Statutes 

3611 Eruictment, Requisites, and Validity' in 
General 

361k64 Effect of Partial Invalidity 

361k64(l) k. In general. Mosl Cilcd Cases 

Entire statute need not be declared unconstitu- 
lional if conslilulional porlions can be separated; 
hower er. r alid portion of statute will be ser ered 
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oiilv if il can be dclcrmincd from llic language llial 
voters would have enacted ^^alid portion absent the 
invalid portion. 

**985 *442 Grant Woods, Altonicy General by Re- 
becca White Berch. Assistant Attorney General. 
Paula S. Bickeiu Assistant Attonicy General. 
Thomas L McClory, Assistant Attorney General. 
Phoenix, for Jane Dec Hull, Grant Woods, and The 
State of Arizona. 

Stephen G. Montoya and Albert M. Flores, 

Phoenix. for Appellant Plainliffs/Appcl- 
lants/Cross-Appellees. 

**986 *443 Morrison & Hecker. L.L.P. by James F. 
Henderson, Tyler Q. Swensen, Phoenix, for Arizon- 
ans for Official English and Robert D. Park. 

Mexican American Legal Defense and Education 
Fund, Los Angeles, CA, by Inna Rodriguez and 
Legal Aid Society- of San Francisco Employment 
Law Center, San Francisco, CA, and American 
Civil Liberties Union of Northern California, Inc.. 
San Francisco, CA, and Ortega & Associates, P.C. 
by Daniel R. Ortega. Jr.. Phoenix, for Mexiean 
American Legal Defense and Education Fund. 

Hanson, Bridgcll. Marcus. Vlahos & Rudy by 
Robert L. Riisky. San Francisco. CA. for American 
Civil Liberties Union of Northern California and 
Legal Aid Society of San Francisco, Employment 
Law Center. 

Brown & Bain, P.A. by Antonio T. Viera, Phoenix, 
for Arizona Civil Liberties Union; Los Abogados 
Hispanic Bar Association; League of United Latin 
American Citizens; Arizona Hispanic Coalition; 
Arizona Hispanic Chamber of Commerce; Arizona 
Hispanic Conmiunity Fomin; Chicanos Por La 
Causa. 

Roderick G. McDougali, Phoenix City Attorney by- 
Paul L. Badalucco, Assistant Phoenix City Attor- 
ney. Phoenix, for City of Phoenix. 

Perez & Choi by Hyung S. Choi. Phoenix. Karen K. 
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Narasaki, Wasliinglon, D.C., Sandra Del Vaiic, 
New York. N.Y., for Puerto Rican Legal Defense & 
Education Fund; National Asian Pacific American 
Legal Consortium, et al. 

Herb Yazzie. Attorney General. Navajo Nation by- 
Kimberly A, Rozak. Navajo National Department 
of Justice, Window Rock, for the Navajo Nation. 

Dominguez & Associates, P.C. by Antonio Domin- 
guez, Phoenix, and Steven R. Shapiro, Marjorie 
Heins, New York, N.Y,, and Edward M, Chen and 
Hanson, Bridgctt. Marcus. Vlahos & Rudy by 
Robert L. R.uslvy, San Francisco, CA, for American 
Civil Liberties Union and American Civil Liberties 
Union Foundation of Northern California. 

Jennings & Haug by Robert O. Dyer. Stacy A. 
Dowdell, Phoenix, and Ginsburg. Feldman & Bress 
by Leonard J. Hcnzkc, Jr.. Washington, D.C.. for 
U.S. English. Inc. 

Brown & Bain, P.A, by Stephen E. Lee and Peter 

M. Tiersma, Loyola Law' School. Phoenix, for Lin- 
guistic Society of America. 

Donald W. Jansen, Arizona House of Representat- 
ives, Phoenix, for Arizona Legislators. 

Ortega & Associates. P.C. by Daniel R. Ortega. Jr.. 
Phoenix, and Christopher Ho, Legal Aid Society of 
San Francisco Employment Law Center and Han- 
som Bridgett, Marcus, Vlahos & Rudy by Robert L. 
Riisky, San Francisco, CA, and Theresa Fay- 
Bustillos. Mexican American Legal Defense & 
Educational Fund, Los Angeles, CA, for Me.xican 
American Legal Defense and Educational Fund and 
Employment Law Center, 

Osborn Malcdon. P.A. by .4ndrcw D. Huruilz. 
Phoenix, and Crowell & Moring. L.L.P. by Joseph 

N, Onck. William D. Wallace. Javier M. Guzman. 
Scott E. Gant. Wasliington. D C., for National 
Council of La Raza; Ayuda, Inc.; Arizona Hispanic 
Chamber of Commerce Foundation; Centro de 
Amistad, Inc.; Clticanos Por La Causa, Inc; 
Friendly House, Inc.; Housing for Mesa. Inc.; Valle 
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Del Sol, Inc- 

Sncll & Wilincr. L.L.P. by ATartha E. Gibbs, 
Phoenix, and Paul, Weiss, Rifkind, Wliarton & Gar- 
rison by Jodi A. Danzig. Allan Blmnstcin. New 
York, N.Y., for Human Rights Watch. 

Sleploe & Johnson, L.L.P, bv Beimsh E\an Cooper 
. Phoenix. Richard K. Willard and Wasliington Leg- 
al Foundation by Daniel J. Popeo, Richard A. Samp 
, Washington, D.C.. for Washington Legal Founda- 
tion; Claremont Institute for the Study of States- 
manship and Polilical Philosophy; Allied Educa- 
tional Foundation: United States Representatives 
Charles T. Canady; Mall Salmon; Bob Stump; 13ob 
Barr: Bill Barrett: Doug Bereuter; Cluis Cannon: 
Jon Chrisicnscn; John T. Dooiilllc; Bob Goodlallc; 
Doc Hastings; Asa Hutchinson; Peter King: Willi- 
axn Lipiiiski; Ron Paul; Ed Royce; F. James 
Sensenbremier. Jr.; Gerald B. Solomon. 

**987 *444 OPINION 
MOELLER, Justice. 

SUMMARY 

*1 1 This opinion addresses the constitutionality^ 
of Article XXVIII of the Arizona Constitution (the 
"Amendment"), whieh was adopted in 1988 and 
wliich provides, imer alia, tliat English is the offi- 
eial language of the Slate of Arizona and that the 
state and its political subdi\isions-including all 
govenunent officials and employees performing 
goverimient business-must “act" only in English. 

•| 2 We hold that the Amendment violates the 
First Amendment to the United States Constitution 
because il adversely impacts the constitulional 
rights of non-Englisli-speaking persons with regard 
to their obtaining access to their govenunent and 
limits the political speech of elected officials and 
public employees. We also hold that the Amend- 
ment violates the Equal Protection Clause of the 
Fourteenth Amendment to the United States Consti- 
tulion because it unduly burdens core First Amend- 
ment rights of a specific class without materially 
advancing a Icgilimatc state intcrcsi. 
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* 3 In making these rulings, we express no 
opinion concerning the constitutional v^alidity' of 
less restrictive English-only provisions discussed in 
tliis opinion. We also empliasize that nothing in this 
opinion compels any Arizorui governmental entity- 
to provide any service in a language other than 
English, 

FACTS AND PROCEDURAL BACKGROUND 
1. The Amendment 

■ 4 In October 1987, Arizona n s for Official 
English (“AOE") initiated a petition drive to amend 
Arizona's constitution to designate English as the 
state's official language and to require state and loc- 
al governments in Arizona to conduct business only- 
in English, As a rcsull of the general election in 
November 1988. the Amendment was added to the 
Arizona Constitution, receiving affinnativc votes 
from 50.5% of Arizona citizens casting ballots. See 
Yniguei v. Arlzjmans for Official English (".AOE 
”),^69 F. 3d 920, 924 ( 9th Cir. 1995) (en banc). 

The Amendment, cnlillcd "English as the Offi- 
cial Language." is set forth in full in the Appendix 
and provides that “ftlhe State and all political sub- 
divisions of [the] State shall act in English and in 
no other language." The Amendment binds all gov- 
cnnncni officials and employees in Arizona during 
the performance of all go\'ermnent business, and 
provides that any “person who resides in or docs 
business in tliis State shall have standing to bring 
suit to enforce this article in a court of record of the 
State." 

PNl. As poinicd out infra, ihc Ninth Cir- 
cuit's opinion in Yniguez i'. AGE was va- 
cated by the United States Supreme Court 
because Yniguez lacked standing. AGE i-. 
Arizona, 520 U.S, 43. 117 S.Cl. 1055. 1.17 
L.Ed.2d 170 (1997), vacated on remand, 
}:mgiiez v. AGE, 118 F.3d 667 (9tli 
Cir. 1997). On the merits of the case. 
howe\’er, we agree with the result and with 
much of the reasoning of the Ninth Circuit 
opinion. Thus, we refer to the Ninth Cir- 
cuit opinion throughoul this opinion, rc- 
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cognizing llial il has been vacalcd on 
grounds unrelated to the merits of the is- 
sues with wliich we are presented. 

II. Yniguez v. Mofford 

*1 5 Two days after the voters passed the 
Aincndincnt. Maria-Kcllcy F, Yniguez sued Ihc 
State of Arizona, the Go^'ernor, and v arious parties 
pursuanl lo 42 l.' S.C. 198.1 in Ihc Unilcd Slates 
District Court for the District of Arizona, seeking to 
enjoin enforcement of the Amendment and to luive 
it declared tmconstitutional under the First and 
Fourteenth Amendments. She also contended tliiit it 
violated federal civil rights laws. Yniguez i . Mof- 
ford, 730 F.Siipp. 309 (D. Adz, 1990). When she 
filed her action, Yniquez was employed by the Ari- 
zomi Department of Administration and handled 
medical inalpraclicc claims asserted against Ihc 
state. Yniguez was bilingual, fluent and literate in 
both Spanish and English, and. prior lo the Amend- 
ment's passage, she comnumicated in Spanish with 
monolingual Spanish-speaking claimants and in a 
combination of English and Spanish with bilingual 
claimants. Id. at 310. 

*1 6 By the time the district court ruled, only the 
Go^’emor remained as a defendant. Id. The district 
court granted declaratory **988 *445 relief, finding 
that the Amendment was facially overbroad in viol- 
ation of the First Amendment, hi at 3 13. Injunctive 
relief, however, was denied because there was no 
cnrorccmcnt action pending against Yniguez. Id. at 
3 17. The Governor did not appeal the decision. The 
Attorney General of Arizona. AOE, and Robert D. 
Park, a principal sponsor of the Amendment, tlien 
moved lo intervene for purposes of pursuing an ap- 
peal. The district court denied the motion. Yniguez 
Y.Mn(ford. 130F,R,D, 410 (D.Aiiz.l990). 

*1 7 The Ninth Circuit Court of Appeals re- 
versed the district court's denial and also allowed 
Arizonans Against Constitutional Tampering, the 
principal opponent of the Amendment, to interv ene 
as plaintirfs-appcllccs. Yniguez v. .iOK. 42 F.3d 

1217. 1223-24 (9th Cir.1994). The interv'ention of 
the Arizona Altonicy General was pcnnillcd for the 


Page 7 


limited purpose of urging adoption of Ms narrow 
interpretation of the Amendment discussed below 
or, altermitively, to urge the certification of the in- 
terpretation of the Amendment to this court pursu- 
ant to Arizona Revised Statutes Annotated 
FN2 

("A.R.S. ) § 12-1861. - 

FN2. The Ninth Circuit affirmed tlie dis- 
trict court's denial of the Arizona Allomcy 
General's Motion to Inten-ene insofar as he 
sought to be reinstated as a part>- in the ap- 
peal. but permitted the interv'ention for the 
limited purpose described. See Yniguez v. 
Arizona, 9.39 F.2d 727. 740 (9th Cir199!). 
The district court liad refused to certify the 
question of the proper intcrprctalion of Ihc 
Amendment to this court, ruling tMit certi- 
fication was inappropriate because Ihc 
Amendment is not susceptible of a narrow - 
ing conslruclion, and ihcrcforc could not 
be held constitutional. See Yniguez r, Mof- 
ford, 130 F.R.D, at 411. 

8 The Stale of Arizona filed a suggestion of 
mootness because Yniguez was no longer employed 
by the Slate of Arizona. The court of appeals rejec- 
ted tlie suggestion of mootness, reasoning that 
Yniguez, had a right lo appeal the district court's 
failure to award nominal damages to her and, there- 
fore. had a sufficient concrete interest in the out- 
come of the litigation to confer standing to pursue 
declaratory relief. Yniguez v. Arizona. 975 F.2d 
646., 647 {9th. Cir, 1 992) (citations omitted). 

* 9 AOE appealed the district court's judgment 
that declared tlie Amendment unconstitutional and 
Yniguez cross-appealed the denial of nominal dam- 
ages. A panel of the Ninth Circuit Court of Appeals 
agreed with the district court tluit the Amendment is 
unconstitutionally overbroad and also held that 
Yniguez was entitled to nominal damages. Yniguez 
V. AOK 42 F.3d at 1229, 1243. The Ninth Circuit 
then reheard the case en banc and affirmed. 
Yniguez v. AOE. 69 ¥. 3d at 947. 

10 AOE petitioned for certiorari to the United 
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Slates Supreme Court, wliieli granted the pclilion 
and ordered additional briefing on whether the peti- 
tioners had standing to maintain the action and 
whether there remained a federal case or contro- 
versy with respect to Yniguez, in light of the fact 
(hat she was no longer employed by the Slate of 
Arizoiici. In a iincinimous decision, the Supreme 
Courl vacated Ihc Ninlh Circuit opinion and re- 
manded to that court witli directions that the action 
be dismissed. AOh' v. ArizonLL 520 U.S, 43. 117 
S.Ct 1055. 1075. 137 L.Ed.2d 170 (1997). The 
Courl held there was no case or controversy lo sup- 
port federal court jurisdiction and determined tliat 
the lower court decisions should be vacated because 
the Ninth Circuit should ha^'e certified the con- 
stniction of the Amendment to tliis court, Id., 117 
S.Ct, at 1074. Tn doing so. the Court expressed no 
opinion on the constitutionality of the Amendment. 
!d. a! 1060. 

III. This Litigation 

•| 11 In November 1992, the ten plaintiffs in 
this case brought an action in superior court against 
then-Govemor J, Fife Symington, III and the Attor- 
ney General- On September 5. 1997, Governor 
Symington resigned and was succeeded by Jane 
Dec Hull, who has been substilulcd pursuant to 
Rule 27(c)(1) of the Aiizomi Rules of Civil Appel- 
late Procedure. The plaintiffs sought a declaratory 
judgment that tlie Amendment violates the First. 
Ninlh, and Fourlccnlh Amcndmcnls of the Uuiled 
States Constitution. The plaintiffs are four elected 

FN3 

officials, ■ **989 *446 five slate employees, and 

one public school teacher. They are all bilingual 
and regularly communicate in both Spanish and 
English as pri^•ate citizens and during the perform- 
ance of goverament business. Plaintiffs allege that 
they speak Spanish during the performance of their 
govenunent jobs and tliat they 'Tear communicating 
in Spanish 'during the performance of govcmmciU 
business' in violation of Article XXVIII of the Ari- 
/orua Constitution.'' 

FN3. Arizona State Semitor Joe Eddie 

Lopez was substituted for retired Scruator 
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Manuel Pena by this court's order of May 
2. 1997. 

•’12 The principal sponsors of the Amendment, 
AOE and Robert D, Park, AOE's spokesperson, in- 
ter\’ened as defendants. On cross-motions for sum- 
mary judgmcnl, the superior courl ruled that Ihc 
Amendment is constitutional, finding tliat it (1) is a 
conlcul-nculral regulation lhal docs not violate Ihc 
First Amendment: (2) does not violate the Equal 
Protection Clause of the Fourteenth Amendment 
because there is no proof of discriminatory- intent: 
and (3) does not violate the Ninth Amendment be- 
cause it does not protect choice of language. ‘ 
The trial court denied AOE's request for attorneys' 
fees pursuanl lo A.R.S. § 12-2030. and AOE ap- 
pealed tluit denial. Under tliis opinion. AOE is no 
longer a prevailing parly so we do nol discuss ils 
request for attorneys' fees further. 

FN4. No Ninth Amendment issue litis been 
presented to us on appeal. 

* 13 On appeal, the courl of appeals reversed in 
part and affirmed in part. Ruiz v. AOE, 218 Ariz. 
Adv. Rep. 9 (App.1996). Citing the principle of ju- 
dicial comity, the court held that "it is appropriate 
for us to exercise our discretion and defer to the 
federal litigation and ihcrcby accept ihc construc- 
tion of Article fXXVHI] and the analysis that was 
set forlli by the Ninth Circuit." 1996 WL 309512 al 
*4, 218 Ariz. Adv. Rep. at 12. The state defendants 
petitioned ibis courl for review, which \vc granted. 
In 1996, w^e stayed all proceedings pending the Su- 
preme Court's decision in/lOAv. Arizona. 

^ 14 As already noted, in 1997 the United 
States Supreme Court held that Yniguez' federal 
courl claim was moot and remanded with directions 
tliat it be dismissed. Plaintiffs then filed a motion in 
this courl to lift Ihc slay and requested leave lo sub- 
mit supplemental briefs and for oral argument. 
AOE filed a molion to vacate our order graining re- 
view. AOE maintained, in essence, that there was 
no court of appeals decision for tliis courl lo review 
because the court of appeals had adopted the Ninth 
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Circuit's conslniclion and analysis of the Amend- 
ment. see Yniguez v. AOE. 69 F. 3d at 947. and 
the United States Supreme Court liad vacated the 
Ninth Circuit's opinion. The result AOE argued, 
was tliat the court of appeals' opinion was 
“eradicated.'” Thus. AOE requested us to either af- 
firm the trial court's judgment or to return the mat- 
ter to the court of appeals for consideration. Wc 
denied AOE's motion to vacate the order granting 
review and granted plaintiffs' motion to lift the stay. 

[1] *1 15 This court then received supplemental 
briefing and heard oral argument from the parties. 
Tn addition, numerous amici curiae briefs were filed 
on belialf of a host of organizations and individuals. 
Wc reviewed, considered, and appreciate the many 
amici briefs which advanced vary ing positions in 
this case. However, in accordanee with our prae- 
tice. we base our opinion solely on legal issues ad- 
vanced by the parlies themselves. See Town of 
Chino Valley i-. City of Prescott, 13 i Ariz. 78. 84. 
638 P.2d 1324, 1330 (1981), appeal clismissed, 457 
U.S. 1101. 102 S.Ct. 2897, 73 L.Ed,2d 1310. reh- 
denied, 459 U.S. S99, 103 S.Ct. 199, 74 L,Ed,2d 
160 (1982). citing City ofTenipe v. Prudential Ins\ 
Co-, 109 Ariz. 429, 510 P,2d 745 (1973) (holding 
that amici curiae are not permitted to ercate. extend, 
or enlarge issues beyond those raised and argued by 
the parlies). Because we resolve the ease on the 
merits as presented by the parties, we do not dis- 
cuss the concerns referred to in the special concur- 
rence because, as the special concurrence itself ob- 
serves, the parlies liavc not raised, briefed, or ar- 
gued aity matter referred to by the special conciu- 
rence. 

*1 16 We have jurisdiction pursuant to A.R.S. § 

12 - 102 . 21 . 

ISSUES 

Tf 17 1. Whether the trial court erred by ruling 
that the Amendment did not violalc**990 *447 
the First Amendment to tlie United States Consti- 
tution because it was conlcnt-nculral. did not 
reach constitutionally-protected free speech 
rights, and was thus not fatally overbroad. 
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1 18 2. Whether the trial court erred by conclud- 
ing that the Amendment did not v iolate the Four- 
teenth Amendment to the United States Constitu- 
tion because there w as no proof of discriminatory- 
intent. 

DISCUSSION 

1. Introduction 

• 19 Plaintiffs contend that the Amendment is a 
blanket prohibition against all publicly elected offi- 
cials and govermnent employees using any lan- 
guage other tlian English in the performance of any 
govermnent business. Therefore, they reason that 
the Amendment is a content-based regulation of 
speech contrary' to the First Amendment. Plaintiffs 
also argue that the Amendment constitutes discrim- 
imition against non-English-speaking minorities, 
thereby violating the Equal Protection Clause of the 
Fourteenth Amendment. AOE and the state defend- 
ants respond that the Amendment should be nar- 
rowly read and should be constmed as requiring the 
use of English only with regard to "official, binding 
go^ erimient acts." They argue tliat tliis narrow con- 
struction renders the Amendment constitutioruil. 

* 20 At the outset, wc note that this case con- 
cerns tlie tension between the constitutional status 
of language rights and the slate's power to restrict 
such rights. On the one hand, in our diverse society, 
the importance of establishing conunon bonds and a 
common language between citizens is clear. 
Yniguez v, AOE, 69 F. 3(J al 923, citing Guadu- 
hipe Organization, Inc. v. Tempe Elementary Sch. 
Di.d., 587 F,2d 1022. 1027 {9Sh Cir.]97S). Wc re- 
cognize tliat the acquisition of English language 
skills is important in our society. For instance, as a 
condition to Arizona's admission to the Union. 
Congress required Arizona to create a public school 
system and provided that “said schools shall always 
be conducted in English." Act of June 20, 1910, eh. 
310. § 20(4). That same Act requires all state of- 
ficers and members of the Legislature to luive the 
“ability to read, write, speak and understand the 
English language sufficiently well to conduct the 
duties of the office without the aid of an inlcrprcl- 
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cr,” Id., ^ 20(5). Also, llic Sixth Amendment per- 
mits an English language requirement for jurors. 
United States V. Benmuhar, 658 F. 2d 14. 18-20 (1st 
Cir.J981) (noting tliat state's significant interest in 
having branch of mitional court system operate in 
national language rcbullcd dcrcndani's prima facie 
showing tluit English proficiency requirement for 
jurors resulted in uudcrrcprcscntation). Congress 
has recognized tlie importance of tuiderstaiiding 
English in such matters as naturalization legisla- 
tion. 8 U.S.C. § 1423, and the need for the educa- 
tion of non-English-spcaking students. Equal Edu- 
cational Opportunit}' Act of 1974. 20 C.S.C. §§ 
1701-1758. Indeed, Arizona law mandates that 
school districts in which there are pupils who have 
limited English proficiency ‘ ' shall provide pro- 
grams of bilingual instruction or English as a 
second language with a primaty goal of allowing 
the pupils to become proficient in English in order 
to succeed in classes taught in English. A.R.S. § 
15-752. Finally, the importance of acquiring Eng- 
lish skills is emphasized in the Immigration Reform 
and Control Act of 1986, K U.S.C. § 1255a(h)(1) 
(D). w'liich legalizes resident status of illegal im- 
migrants who demonstrate progress toward learning 
English, and terminates legal residence for those 
who make little or no progress, 8 U.S.C, ^ 

1 255a(b)(2)(C). 

FN5. “Limited English proficienC is 
defined as having a "low level of skill in 
comprehending, speaking, reading or writ- 
ing the English language because of being 
from an em iroimient in wliich another lan- 
guage is spoken.'’ A..R,S. 15-751(1), Art- 

icle 20. paragraph 7 of the Arizona Consti- 
tution provides that Arizona public schools 
shall be conducted In English. 

*1 21 Indeed, English is also the language of 

political activity tluough initiative petition. See 
Montero v. Meyer, 861 F.2d 603 (lOtli Cir, 1988) 
(providing that initiative petitions that arc printed 
only in English are not covered by and do not of- 
fend provisions of **991 *448 the Voting Rights 
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Act); accord Delgado i’. Smith, 861 .[-'.2d 1489 
(lltliCir.1988). 

22 However, the American tradition of toler- 
ance “recognizes a critical difference between en- 
couraging the use of English and repressing the 
use of other languages." Yttiguez. v. AGE. 69 F. 
3d at 923. We agree with the Ninth Circuit's state- 
ment that Arizona's rejection of that tradition by en- 
acting the Amendment lias sev ere consequences not 
only for Arizoiui's public officials and employees, 
but also for the many tliousands of persons who 
would be precluded from receiving essential in- 
formation from government employees and elected 
officials in Arizoiui's governments. Id. If the w ide- 
ranging language of the prohibitions contained in 
the Amendment were to be implemented as written, 
the First Amendment rights of all those persons 
would be violated, id., a fact now' conceded by the 
proponents of the Amendment, who. instead, urge a 
restrictive interpretation in accordance with the At- 
torney General's narrow conslruclion discussed be- 
low'. 

23 By this opinion, we do not imply tluit the 
intent of those urging passage of the Amendment or 
of those who voted for it stenuned from linguistic 
chauvinism or from any other repressive or discrim- 
inatory' intent. Rather we assume, without de- 
ciding. that the drafters of the initiat e urged pas- 
sage of the Amendment to further social liarmony 
in our slate by having English as a common lan- 
guage among its citizens. 

FN6. We fully recognize that the power of 
the people to legislate is as great as that of 
the Legislature. See Ariz. Const, art. IV; 

Soft River Pima-Maricopa Indian Com- 
mmrltyv. Hidl, 190 Ariz. 97, 103. 945 P.2d 
818. 824 (1997); Queen Creek Land A 
Cattle Corp. v, Yavapai County' Board of 
Snp'rs. Itm Ariz. 449. 451. 5t)l P,2d ,191. 
393 (19'^2j. However, we note tluit the 
search for the people's intent in passing 
initiatives is far different from the attempt 
to discern legislative inlcnl: there arc no 
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legislative hearing iranscripls, coimnillcc 
reports or other legislative liistor\-. Before 
an initiative is passed, no committee meet- 
ings are held: no legislative analysts study 
the law; no floor debates occur; no separ- 
ate rcprcscniativc bodies vote on the legis- 
lation; no reconciliation conferences are 
held; no amendments arc drafted; no exce- 
utive official wields a ^ eto power and re- 
views the law under that authority; and it is 
far more difficult for the people to 
“reconvene" to amend or clarify a law if a 
court interprets it contrary to the voters' in- 
tent. See Jane S. Scliacter, The Pursuit of 
'‘Popular Intent”: Interpretive Dilemmas 
in Direct Democracy. 105 Yale L.J. 107, 
109 (1995), 

*1 24 Tills court must interpret the Amendment 
as a whole and in hannony with other portions of 
the Arizona Constitution. State ex rel Nelson v. 
Jordan, 104 Adz. 193, 196, 450 P.2d 383, 386 
(1969); State ex rel. Jones i’, Lockhart, 76 Ariz. 
390, 39S, 265 P.2d 447, 453 (1953). And, if pos- 
sible. we must construe the Amendment to avoid 
conflict with the United States Constitution. AGE v. 
Arizona, 1 !7 S.Ct. at 1074. 

[2] [3] [4] *1 25 Every' duly enacted state and fed- 
eral law' is entitled to a presumption of constitution- 
ality. rmt'« of Lockpori V. Citizens for Community 
Aclion al Loco! Level, Inc.. 430 U.S. 259, 272-73, 
97 S.Ct. 1047, 1055-56, 51 L.Fd.2d 313 (1977); 
Ea.slin w Hroomfscld, 116 Ari/„ 576. 580, 570 P.2d 
744, 748 (1977). The presumption applies equally 
lo iuiliaiivcs as well as statutes, and where alternat- 
ive constmetions are available, the court should 
choose the one dial results in constitutionality . 
Slayton Shumway, 166 Ariz. 87. 92. 800 P.2d 
590, 595 (1990); Hernandez v. FrohmUler, 68 Ariz. 
242, 249. 204 P.2d 854, 859 (1949). How'ever. as 
discussed more fully below, where the regulation in 
question impinges on core constitutional rights, the 
standards of strict scrutiny apply and the burden of 
showing constitulionality is shifted to the proponent 
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of the regulation. See generally Rosen v. Ron of 
Portland. 641 F.2d 1243, 1246. 1249 (9th Cir.i9Sl) 

(law's restricting speech face a heavy presumption 
against their constimtional validity' and proponents 
bear burden of establisMng tluit they are “narrow ly 
tailored" to further a “compelling" govcmmcnl in- 
terest); see also Barnes v. Glen Theatre, Inc., 501 
U.S. 560. 576, 111 S.Ct, 2456. 2465-66, 115 
L.Ed.2d 504 (1991) (Scalia. J., concurring). Mind- 
ful of these principles, wc turn now to an analy sis 
of the constitutionality of the Amendment. 

IL Attorney General's Opinion 

[5] T 26 On its face, the Amendment provides 
tliiit, except for some enumerated mirrow' excep- 
tions, English is the official language of the Slate of 
Arizomi. of all political **992 *449 subdivisions, 
of ihc ballot, ihc public schools, and govcnuncni 
functions and actions. The exceptions pertain to the 
(caching of ETiglish as a second language, mailers 
required by federal law, any matter pertaining to 
the protection of public health or safely, or of the 
rights of criminal defendants or victims of crime. 
See Appendix. Before miil^ing a facial analysis of 
the Amendment, however, we must first determine 
the propriety' of adopting the Attorney General's 
proposed narrowing construction. 

27 In 1989. shortly after the Amendment was 
passed. Robert Corbin, then Attorney General, is- 
sued an opinion upholding the constitutiomility' of 
Ihc Amendment, based upon a narrow construclion 
of the Amendment. Ariz, Att'y Gen. Op. 189-009 
(1989); .see also Ari/,. All'y Gen. Ops. 189-013 and - 
014 (1989). 

|6| 28 Opinions of the Attorney General are 

advisory. Green i'. Osborne, 157 Ariz. 363. 365. 
758 P,2d 138, 140 (1988), and are not binding. 
Marston's Inc. v, Roman Catholic Church, !32 Ar- 
iz. 90, 94, 644 P.2d 244, 248 (1982) (in division). 
However, the reasoned opinion of a stale attorney 
general should be accorded respectful considera- 
tion. See AOEv. Arizona, 117 S.O. at 1073 n. 30, 
cixmg Huggins v. Isenbarger. 798 F.2d 203, 207-10 
(7Sh Cir.]9H6) (Easlcrbrook, J., concurring). 
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*1 29 While we duly eonsider llic Auorncy Gen- 
eral's proposed narrowing construction, we reject 
tliiit construction for tliree substantive reasons, each 
of which we discuss in turn. First, the proffered 
mirrow ing construction does not comport with the 
plain wording of ihc Amcndmcni, and hence, with 
the plain meaning rule guiding our construction of 
slatulcs and provisions in the Arizona Constitution. 
Second, it does not comport wdtli tlie stated intent 
of the drafters of the Amendment. Third, it suffers 
from both ambiguity' and implausibility. Therefore, 
the narrowing construction is rejected because the 
Amendment's clear terms are not “readily suscept- 
ible'' to the constraints that the Attorney General at- 
tempts to place on them. Ystiguez v. AOE. 69 F. 3d 
at 929; see also Virginia v. American BookseUers 
Ass'm 484 U.S. 383, 39.5. 108 S.Ct. 636, 644. 98 
L.F.d,2d 782 (1988) (refusing to accept as authority^ 
a non-binding attorney general opinion where nar- 
rowing construction advocated by attorney general 
was not in accordance with the plain meaning of the 
statute). 

A, Plain Meaning Rule 

*1 30 The Attorney General maintains that al- 
though the Amendment declares English to be Ari- 
zona's “official" language, its proscriptions against 
the use of non-English languages should be inter- 
preted to apply only to “official acts of govern- 
ment." Ariz. Att'y Gen. Op. 189-009. at 5-6. The 
Allomcy General defines "official act" as “a de- 
cision or determination of a sovereign, a legislative 
council, or a court of justice.” Jd at 7. Although he 
does not further explain what acts would be offi- 
cial, the Attorney General concludes that the 
Amendment should not be read to prohibit public 
employees from using non-English languages while 
performing their public functions that could not be 
characterized as official. The Attorney General 
opines that the provision “docs not mean that lan- 
guages other than English camiot be used when 
reasonable to facilitate the day-to-day operation of 
goverimient. " M at 10. 

*1 31 Somewhat curiously, intenenors now 
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agree with the Atlorncy General tlial the Amend- 
ment should be held to gov'ern only binding, official 
acts of the state, which they also seek to construe 
narrowly as “formal rule-making or rate making ... 
or any other policy matters." AOE and the state de- 
fcndanis also point to the definition of “official act” 
adopted by the court in Kerby v. Stale ex rel. Froh- 
nuUer, 62 Aiiz. 294, 310-1 1, 157 P.2d 698, 7054)6 
(1945). The court there defined “official acts" as 
"acts by an officer in his official capacity under 
color and by virtue of his office." Id. However, as- 
suming, without deciding, that the govcmmcnl 
could require official acts to be conducted in Eng- 
lish only, nothing in the language of the Amend- 
ment remotely supports such a limiting construc- 
tion, 

• 32 To arrive at his interpretation, the Attor- 
ney General takes the word “act" from § 3(l)(a) of 
the Amcndmcni. which provides that, with limited 
exceptions, the “State and **993 *450 all political 
subdivisions of lliis Stale sliall act in English and in 
no otlier language." (Empliasis added.) The Attor- 
ney General proposes tliat the word “act” from ^ 
3(l)(a) should be ascribed to the word “official.” 
found in the Amendment's proclamation that Eng- 
lish is the official language of Arizona. Therefore, 
the Attorney General interprets the Amendment to 
apply only to the official acts of the stale and limits 
the definition of the noun “act" to a “decision or de- 
Icnninalion of a sovereign, a legislative council, or 
a court of justice." Op. Arty'. Gen. Az. No. 189-009. 
al 7 {qvoiing Websier'.s Inicrnalional Dictionary 20 
(3d ed.. unabridged. 1976) (tliird meaning of 
“act")). We agree with the Ninth Circuit in Ynigiiez 
V. AOE that the former Attorney General's opinion 
ignores the fact tliat “act,” when used as a verb as 
in the Amendment, docs not include among its 
meanings the limited definition he proposed. 69 F. 
3d at 929. Similarly, section 1(2) of the Amend- 
ment also describes English as the language of “all 
govenunent functions and actions.” The Amend- 
ment does not limit the terms “functions” and 
“actions" to official acts as urged by the Allomcy 
General, and the ordinary meanings of those terms 
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do not impose such a limilalioii. Id. al 929 n. 13. 
We agree with the district court that originally e\'al- 
iiated the challenges to the Amendment in Yniguez: 
“The Attorney General's restricth e interpretation of 
the Amendment is in effect a ‘remarkable job of 
plastic surgciy upon the face of (he [Aincndincnl].' 

Yniguez v. Mofford, 730 F.Siipp, at 316, citing 
Shuldesworih v. (.'ilv of lUrmingham, 394 U.S. 147, 
153, 89 S.Ct 935. 940. 22 L.Ed.2d 162 (1969). 

*1 33 We hold that by ignoring the express lan- 
guage of the Amendment, the Attorney General's 
proposed construction violates the plain meaning 
rule that requires the words of the Amendment to 
be given their mitural, obvious, and ordimiry mean- 
ing, Coirnlv of Apache v. Soudnve.si Lumber Mills. 
Inc., 92 Ariz. 323. 327. 376 P.2d 854, 856 (1962). 
By its express terms, the Amendment is not limited 
to official go^ ermiiental acts or to the “formal, 
policy making, enacting and binding activities of 
go^ erimient." Rather, it is plainly written in the 
broadest possible lenns, declaring that the "English 
language is the language of ... all government func- 
tions and action.^: '''' and prohibiting all “government 
officials and employees'' at every- level of state and 
local govermuent from using non-English lan- 
guages “ during the performance of governmenl 
business. “ Amendment, §§ 1(2), l(3)(a)(iv) 

(emphasis added). 

B. Legislative Intent 

*1 34 We also believe the Attorney General's 
proposed constnietion is at odds with the intent of 
the drafters of the Amendment. The drafters per- 
ceived and obviously intended that the application 
of the Amendment would be widespread. They 
therefore inserted some limited exceptions to it. 
Those c.xccptions permit the use of non-English 
languages to protect the rights of criminal defend- 
ants and victims, to protect the public health and 
safety\ to teach a foreign language, and to comply 
with federal law^s. Amendment, § 3.2, Regardless of 
the precise limits of these general exceptions, their 
existence demonstrates tliiit the drafters of the 
Amendment understood that it would apply to far 
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more ihanjust official acts. 

[7] ^ 35 For example, one exception allows 
public school teachers to instruct in a non-English 
language when teaching foreign languages or when 
teacliing students with limited English proficiency. 
Such instruction by teachers is obviously not a 
“formal, policy^ making, enacting or binding acth - 
ity by the government," the narrow construction 
urged by the Attorney General. The exceptions 
would liave been largely, if not entirely, nmieces- 
sary' under the Attorney General's proposed con- 
struction of the Amendment. When construing stat- 
utes. we must read the statute as a whole and give 
meaningful operation to each of its provisions. 
Kaku i'. Arizona Hoard o f Regents, 172 Ari/. 296. 
297, 836 P,2d 1006. 1007 (AppT992). 

|8| *1 36 In construing an iiiilialivc, we may 
consider ballot materials and publicity- pamplilets 
circulated in support of the initiative. Bussanich v. 
Doiigjas, 152 Ariz, 447. 450, 733 F.2d 644. 647 
(App.1986). The ballot materials and publicity- 
pamphlcls pcrlaining to the Amendment do not sup- 
port **994 *451 the Attorney General's limiting 
construction. In AOE's argument for the Amend- 
ment. Chairman Robert D. Park stated that the 
Amendment was intended to “require the govcni- 
ment to function in English, except in certain cir- 
cumstances." and then listed those exceptions set 
forth in section 4 of the Amendment (emplnisis ad- 
ded). Chairman Park's argument then went on to 
state that " folfjicially sanctioned multilingualism 
cau.ses tension and division within a stale. Proposi- 
tion 106 [enacting the Amendment] will avoid that 
faie in Arizona." (Emphasis added.) The Legislat- 
ive Council's argtmient in support of the Amend- 
ment slated that the c.xislcncc of a muhilingual so- 
ciety- would lead to “the fears and tensions of lan- 
guage rivalries and ethnic distrust.” Arizorni Publi- 
city Pamphlet in Support of the Amendment, at 26. 
Therefore, the Amendment's legislative Ihstory- sup- 
ports a broad, comprehensive constmetion of the 
Amendment, not the rnirrow constmetion urged by 
Ihc Attorney General. 
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C. Ambiguity 

[9] ^ 37 The Attorney General's interpretation 
would unnecessarily inject elements of vagueness 
into the Amendment. We feel confident that an av- 
erage reader of the Amendment would never divine 
dial he or she was free lo use a language odier diau 
English unless one was perfonning an official act 
defined as “a decision or dctcnninaiion of a sover- 
eign, a legislative council, or a court of justice.” 

FN7. Although it is umiecessat}' for us to 
address the plaintiffs' separate argument 
that the Amendment, as written. Is uncon- 
stitutiomilly vague (because we hold that 
die Amendment violates the First and 
Fourteenth Amendments), we do note that 
the Allomcy General's proposed narrowing 
construction, if adopted, would un- 
doubtedly add weight lo the plaintirfs' 
vagueness argument. A statute is vague if 
it fails lo give fair notice of wlial it proliib- 
its. State ex ref. Purcell Superior Court. 
ill Ariz. 582, 584. 535 P.2d 1299. 1301 
( 197.5); see also Connally v. General C'on- 
str. Co.. 269 U.S, 385, 391, 46 S.Ct, 126, 
127. 70 L.Fid, 322 (S926) (Vagueness is 
concerned with clarity- of law; a law is void 
on its face, and thereby violates due pro- 
cess, if it is so vague that persons ''of com- 
mon imclligcncc must necessarily guess at 
its meaning and differ as to its applica- 
tion,”). 

*138 Because we conclude that the narrow con- 
struction advocated by the Attorney General is un- 
tenable. we analyze the constitutionality of the 
Amcndmcnl based on the language of the Amend- 
ment itself. 

III. English-Only Provisions in Other Jurisdic- 
tions 

*1 39 Although English-only provisions liave re- 
cently become quite common, Arizona's is unique. 
Thus, we receive little guidance from other state 
courts. Twenty-one states and forty numicipal- 
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ilics liavc official English slalulcs. However, 
most of those provisions are substantially less en- 
compassing and certainly less proscriptive tluin the 
Amendment. The official English provisions in 
most states appear to be prinuirily symbolic. See, 
e.p., Puerio Rican Orp. for Political Action v. Kus- 
per, 490 F.2d 525, 577 (7tli Cir. 1973) (noting that 
official English law appears with laws naming the 
state bird and state song, and does not restrict the 
use lo non-English languages by state and city 
agencies). Indeed, the Amendment has been identi- 
fied as "by far the most rcslrictivcly worded offi- 
cial-English law to date.” M. Arrington, Note, Eng- 
lish Only Laws and Direct Legislation: The Battle 
in the States Over Language Minority Rights. 1 L.J. 
& Pol. 325, 327 (1991). This obsen^ation is sliiired 
by other commentators-who note that the Amend- 
ment “is the most restrictive of the current wm-e of 
official-language **995 *452 laws.” and "is so far 
the most restrictive Official English measure.” See 
D, Baron. The English-Only (2uesiion 21 (1990), 
and J. Crawford. Hold Your Tongue 176 (1992) 
(emphasis added). 

FN8. Ala. Const, amend 509 (1990); Ariz. 
Const, art XXVIII (1988); Ark.Code Ann, 
§ 1-4-117 (1987); Cal. Const, an, ITT. § 6 
(1986); Colo. Const, art. II, § 30a (1988); 
Fla. Const, art. 11 ^ 9 (1988); Ga.Codc 
Aim, § 50-3-100 (1996); hhm. Const, art. 
XV. § 4 (1978) (also naming Hawaiian as 
an official language); 5 111. Comp. Stat. 
Aim, dOO.VO (West 1993); Ind.Codc Aim, g 
1-2-10-1 (1984); Ky.Rev.Stat, Ami. § 
2.013 (1984); Miss, Code Ami. ?? 3-3-31 
(1987); MontCode Ann. ^ 1-1-510 (1995); 
Neb. Const art. 1, § 27 (1920); 
N.H.Rcv.Stat. Aon. § 3-C:l (1995); N.C 
Gen.Stat, § 145-12 (1987); N.D, 
Cent. Code § 54-02-13 (1987); S.C.Code 
Aim, § 1-1-696 (1987); S,D. Codified 
Laws § 1-27-20 (1995); Tcnn.Codc Ann. § 
4-1-404 (1984); Wyo, Stat. Ann. § 8-6-101 
(Michic 1996). 
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F.N9. See Cecilia Wong, Language is 
Speech: The Illegitimacy of Official Eng- 
lish After Ynigiiez v, Arizonans for Offi- 
cial English. 30 U.C. Davis L.R.ey, 277. 
278 (1996). 

•| 40 In conlrasl to the Aincndincnl, the official 
English laws that liave been enacted in other states 
arc for the most pari brief and nonrcstriclivc. For 
instance. Colorado's official English law, Colo. 
Const. S 30, adopted by the initiative process, 
provides that the "English language is the official 
language of the State of Colorado. Tins section is 
self executing; however, the General Assembly 
may enact laws to implement this section,” Simil- 
arly, the official English slatulc of Arkansas slates: 
'■(a) The English language slnill be the official lan- 
guage of Ihc Slate of Arkansas, (b) This section 
shall not proliibit the public schools from perform- 
ing their duty to provide equal educational oppor- 
tunities to all children.” Ark. Stat. Ann. I'4'li7. 
Florida's 1988 official English law is similar: "(a) 
English is the official language of the State of Flor- 
ida. (b) The legislature sluill Inive the power to en- 
force this section by appropriate legislation.” Fla. 
Const. Art. IE § 9 (1988). Indeed, three states Inive 
simply enacted a provision which declares that 
English is the official language of the state: Illinois, 
5 111. Comp, Sial. .Ami, § 460/20; Kentucky, 
Ky. Rev. Stat. § 2.013; and Indiana. Iiid.Code Ami. § 
1 - 2 - 10 - 1 . 

‘I 41 The more detailed official English laws 
contain provisions which avoid some of the consti- 
tutional questions presented by the Amendment. 
For instance. Wyoming's law provides, in pcrlincnl 
part, that: 

(a) English shall be desigmited as the official lan- 
guage of Wyoming, Except as otherivise provided 
by law, no state agency or political subdivision of 
the stale shall be required to provide any docu- 
ments. infonucition, literature or other written 
materials in any language other than English, (b) 
A state agency or political subdivision or its of- 
ficers or employees may act in a language other 
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Ilian the English language for any of the follow - 
ing purposes: (1) To provide information orally to 
individuals in the course of delivering services to 
the general public .... (vii) To promote interna- 
tiomil coimiierce, trade or tourism. 

Wyo. Si. H-6-101. 

42 Similarly. Montana's official English law' 
protects the free speech rights of state employees 
and elected officials by allowing them to use non- 
English languages in the course and scope of their 
employment, stating in pertinent part: 

Tliis section is not intended to violate the fed- 
eral or state constitutional right to freedom of 
speech of government officers and employees 
acting in the course and scope of their employ- 
ment. Tliis section does not prolubit a govern- 
ment officer or employee acting in the course and 
scope of their employment from using a language 
other than English, including use in a govcnuncnl 
document or record, if the employee chooses. 

Mont, Code Ami, § 1-1-510 (emphasis added). 

• 43 Finally, although California's official Eng- 
lish law', passed as an initiative in 1986, is specific 
and lengthy, it docs not nrohibit the use of lan- 
guages other than English. If **996 *453 Ari- 
zona's Amendment were merely symbolic or con- 
tained some of the express e.xceptions of the official 
English provisions discussed above, it might well 
have passed constitutional muster. We do not ex- 
press any opinion concerning the conslilulionalily 
of less restrictive English-only provisions. We turn 
now to a discussion of the constitutional questions 
presented by the Amendment. 

FNIO, Californiii's Official English law% 
Cal. Const., Art. TIE § 6, provides that: 

(a) Purpose 

English is the common language of the 
people of the United States of America 
and the Stale of California. This section 
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is intended to preserve, protect and 
strengthen the English language, and not 
to supersede any of the rights guaranteed 
to the people by this Constitution. 

(b) English as the Official Language of 
California 

English is the official language of the 
State of California. 

(c) Enforcement 

The Legislature sliall enforce this section 
by appropriate legislation. The Legis- 
lature and officials of the State of Cali- 
fornia shall take all steps ncccssao' to in- 
sure tliat the role of English as tlie com- 
mon language of the State of California 
is presen ed and enlianced. The Legis- 
lature shall make no law which dimin- 
ishes or ignores the role of English as 
the common language of the State of 
California. 

(d) Personal Right of Action and Juris- 
diciion of Courts 

Any person who is a resident of or doing 
business in the State of California shall 
Inw'e stiinding to sue die State of Califor- 
nia to enforce this section, and the 
Courts of record of the State of Califor- 
nia shall have jurisdiction to hear cases 
brought to enforce this section. The Le- 
gislature may provide reasonable and ap- 
propriate limitations on the time and 
niiinner of suits brought under tliis sec- 
tion. 

IV. Language is Speech Protected by the First 
Amendment 

[10] T 44 Unlike other English-only provisions, 
the AmcndmciU explicitly and broadly proliibils 
goi erimient employees from using non-English lan- 
guages even when communicatii^ with persons 
who have limited or no English skills, stating tliat 
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all "govcrmnciU officials and employees during the 
performance of government business" must “act in 
English and no other language.'' Amendment, §§ 
l(3)(a)(n ). 3(l)(a). It also requires every- level and 
branch of government to “presen-e, protect and en- 
hance the role of ... English ... as (he official lan- 
guage" and prohibits all state and local entities 
from cnacling or enforcing any “law . order, decree 
or policy w hich requires tlie use of a language other 
lhan English." §§ 2. .3(1 )(b). We agree with the 
Ninth Circuit that the Amendment “could hardly be 
more inclusive" and that it “prohibiti s| the use in 
all oral and written communications by persons 
connected with the government of ail words and 
phrases in any language other than English." 
Ymguez v- AOE, 69 F. 3d at 933. 

• 45 Assuming arguendo that the govcmmcni 
may. imder certain circumstances and for appropri- 
ate reasons, restrict public employees from using 
non-English languages to communicate wliile per- 
forming their duties, the Amendment's reach is loo 
broad. For example, by its express language, it pro- 
Mbits a public school teacher, such as Appellant 
Garcia, and a monolingual Spanish-speaking parent 
from spealdng in Spanish about a cliild's education. 
It also prohibits a town hall discussion between cit- 
izens and elected individuals in a lai^iage other 
than English and also precludes a discussion in a 
language other than English betw'een public em- 
ployees and citizens seeking unemployment or 
workers' compensation benefits, or access to fair 
housing or public assistance, or to redress viola- 
tions of those rights. 

• 46 The First AmcndmciU to the United States 
Constitution provides; 

Congress sliall mal^e no law respecting an estab- 
lishment of religion, or prohibiting the free exer- 
cise thereof; or abridging the freedom of speech, 
or of the press; or the right of the people peace- 
ably to assemble, and to petition the go^'ermnent 
for a redress of grievances. 

[il][12] Tf 47 The First Amendment applies to 
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the slates as well as to llic federal govcnunenl. Gii- 
lovv V, York, 268 U.S. 652. 665, 45 S.Ct. 625, 
630, 69 L.Ed. 1138 (1925). The expression of one's 
opinion is absolutely protected by the First and 
Fourteenth Amendments. AMCOR Jm>. Corp. v. 
Cox Ariz. PiihlicalionS: Inc., 158 Ariz, 566, 568, 
764 P.2d 327, 329 (App.1988) (citation omitted); 
.vt'c also deyerv. Nebraska. 262 U.S. .390, 401, 43 
S.Ct. 625. 627. 67 L.Ed. 1042 (1923) (stating that 
Ihc Unilcd Slates Conslilution protects speakers of 
all languages). The trial court held that the Amend- 
ment is conlcnt-nculral, and, ihercforc, docs nol vi- 
olate the First Amendment, dry of Renton v. Play- 
time 'iheatres, .Inc., 47.5 U.S. 41, 47-48, 106 S.Ct. 
925, 929-30. 89 L.Ed.2.d 29 (1986). Tliat ruling is 
flawed, 

*1 48 “Whatever differences may exist about in- 
terpretations of the First Amendment, there is prac- 
tically universal agrccmcnl that a major purpose of 
that Amendment was to protect the free discussion 
of govcrmncntal affairs.'’ Landmark Communica- 
tions, Inc. S'. Virginia, 435 U.S. 829. 838. 98 S.Ct. 
1535, 1541, 56 L.Ed. 2d 1 (1978) (footnote omitted) 
(quoting i'. Alabama. 384 U.S. 214, 218, 86 
S.Ct, 1434, 1437, 16 L.Ed, 2d 484 (1966)), We note 
that Ihc Aincndincnl, Section 3, acknowledges that 
its mandate tlnit govermnent act only in English is 
superseded by the use of foreign languages in 
schools both to enable students to transition* *997 
*454 to English (subscclion 2(a)) and lo teach stu- 
dents a foreign language (subsection 2(c)). Subsec- 
lion 2(b) slalcs dial ihc Amcndmcnl's English-only 
mandate does not apply in instances where foreign 
language use is required to ensure compliance with 
federal laws. Therefore, tlie Amendment would not 
apply, for instance, with regard to bilingual ballots 
in Arizona in designated political subdivisions as 
required by the Voting Rights Act, 42 U.S.C. 
1973 aa-la(c) (forbidding slalcs from conditioning 
the right to vote on the ability to read, write, tmder- 
sland. or intcrprcl English). Nor would il affccl a 
criminal defendant's right to have a competent 
iranslator assisl him, al slate expense, if need be. 
See United States ex re!. Negron v'. ALar York, 434 


Page 17 


F.2d 386. 391 (2d Cir.I970). 

49 Notwithstanding these limited exceptions, 
we find that the Amendment unconstitutionally in- 
hibils "Ihc free discussion of govcnuncnlal affairs” 
in two ways. First, it deprives limited- and non- 
English-spcaking persons of access lo inforrnalion 
about the govermnent when mtiltilingnal access 
may be available and may be ncccssan lo ensure 
fair and effective deliver)- of governmental senices 
to non-English-speaking persons. It is not our 
prerogative to impinge upon the Legislature's abil- 
ity to require, under appropriate circumstances, the 
provision of services in languages other than Eng- 
lish. See, e.g., A.R.S, § 23-906(D) (Providing that 
every employer engaged in occupations subject lo 
Arizona's Workers' Compensation statutes shall 
post in a conspicuous place upon his premises, in 
English and Spanisli a notice informing employees 
lhal unless they specifically reject coverage under 
Arizona's compulsory compensation law. they are 
deemed lo have accepted the provisions of llial 
law). The United States Supreme Court has held 
tliat First Amendment protection is afforded to the 
communication, its source, and its recipient. Vii-gin- 
ia State Board of Pharmacy v. Virginia Citizens 
Cons'umer Council, Inc., 425 U.S, 748, 756-57, 96 
S.Ct, 1817, 1822-23. 48 L.Ed. 2d 346 (1976). 

50 In his concurring opinion in Barnes, 
Justice Scalia stated, “fWlhen any law' restricts 
speech, even for a purpose lhal has nolhing lo do 
with the suppression of communication we insist 
lhal il inccl Ihc high Firsl-Amcndmcnt standard of 
justification.” 501 U.S, at 576, ill S.Ct at 
2465-66. The Aincndincnl conlravcncs core prin- 
ciples and v alues undeigirding the First Amend- 
mcnl-lhc right of the people lo seek redress from 
their government-by directly banning pure speech 
on its face. By denying persons who are limited in 
English proficiency', or entirely lacking in it. the 
right to participate equally in the political process, 
the Amendment violates the constitutional right to 
participate in and Ittive access to govermnent, a 
righl which is one of the "rundamcnlal principlc[sj 
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of rcprcscnlalivc govcmmcnl in lliis couiUr\ ." See 

Reynolds r. Sims, 377 U.S. 533. 560, 566^68. 84 
S.Ct, 1362, 1381. 1383-85, 12 L,Ed,2d 506 (1964). 

The First Amendment right to petition for redress 
of grievances lies at the core of America's demo- 
cracy. McDonald V- Smith, 472 U.S. 479. 482-83. 
485, 105 S.Ct. 2787, 2790, 2791, 86 L.Ed.2d 384 
(1985); United Mine. Workers of America v. Illinois 
State liar Avot,, 389 U.S. 217. 222. 88 S.Ct. 353. 
356. 19 L,Ed.2d 426 (1967) (righl to petition is 
“among the most precious liberties safeguarded by 
the Bill of Rights''). In Board of F.ducaiion v. Pico, 
457 U.S. 85.3. 867. 102 S.Ct 2799. 2808. 73 
I..Ed.2d 435 (1982), the Court recognized that “the 
right to receive ideas is a necessary' predicate to the 
recipient's meaningful exercise of his own rights of 
speech, press and political freedom." 

*1 51 The Amendment violates the First Amend- 
ment by depriving elected officials and public em- 
ployees of the ability to communicate with their 
consliUicnls and with the public. With only a few 
exceptions, the Amendment proliibits all public of- 
ficials and employees in Arizorui from acting in a 
language other than English while performing gov- 
enmiental functions and policies. We do not pro- 
hibit govenunent offices from adopting language 
rules for appropriate reasons. We hold tliiit the 
ATticndmcnt goes too far because it effectively cuts 
off govermnental communication with thousands of 
liTuilcd-English-proficicnt and non-Eng- 
lish-speaking persons in Arizona, e’v en when the of- 
ficials and employees have the abilily and desire lo 
communicate in a language understandable to them. 
Meaningful communication in **998 *455 those 
cases is barred. Under such circumstances, prohibit- 
ing an elected or appointed governmental official or 
an employee from communicating with the public 
violates the employee's and the official's rights. 
See, e.g., l.tniled Stales v. National Treasury hlm- 
ployees Union, 513 U.S. 454. 465-66. 115 S.Ct 
1003, 1012, 130 L.Ed.2d 964 (1995) (employee 
commenting on matters of public concern has right 
lo speak, subjccl lo considcralions of govcrnmcnlal 
efficiency); Eu v, San Francisco County Dcmocrat- 
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ic Cent Comm., 489 U.S. 214. 223, 109 S.Ct, 1013, 
1020. 103 L.Ed.2d 271 (1989) (finding state law vi- 
olates party' officials' rights to spread political mes- 
sage to voters seeking to inform themseh'es on 
campaign issues). As the Ninth Circuit noted, the 
ATUcndTucnl could “hardly be Ttiorc inclusive"; il “ 
prohibitf si the use in ull oral and written com- 
munications by persons connected with the gov- 
ernment of iill words and phrases in any hm- 
guage other than English." Yniguez, v AGE, 69 F 
- 3d al 933. 

52 Except for a few exceptions, the Amend- 
ment prohibits all elected officials from acting in a 
language other than English w lhle carry'ing out gov- 
cnnncnlal funclions and policies. Several of Ihc 
plaintiffs in tliis matter are elected state legislators, 
who enjoy ihc "widcsl laliludc lo express Ihcir 
views on issues of policy'.” Bond v. Floyd, 385 U.S. 
1 16, 136, 87 S.Cl. 339. 349, 17 L.Ed.2d 235 (1966) 

. Heretofore, when necessary' in order to conummic- 
alc effectively with Ihcir conslilucnls, those legis- 
lators have spoken their constituents' primary lan- 
guage if those constituents do not speeds English 
well, or at all. 

53 Citizens of limited English proficiency, 
such as many of Ihc named legislator's conslilucnls. 
often face obstacles in petitioning their government 
for redress and in accessing the political system. 
Legislators and other elected officials attempting to 
serve limiicd-English-proficicnl conslilucnls face a 
difficult task in helping provide those constituents 
willi govcmmcnl services and in assisting those 
constituents in botli understanding and accessing 
govcnuncnl- The Amcndmcnl makes Ihc use of 
non-English communication to accomplish that task 
illegal- In Arizona, English is not the primary lan- 
guage of many citizens. A substantial number of 
Arizona's Native Americans, Spanish-spealdng cit- 
izens. and other citizens for whom English is not a 
primary language, either do not speak English at all 
or do not speak English well enough to be able to 
express their political beliefs, opinions, or needs to 
Ihcir clcclcd officials. Under ihc Amcndmcnl, willi 
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few cxccpUons, no clcclcd official can speak willi 
liis or her coiistitnents except in English, even 
though such a requirement renders the speiildng 
useless. Wliile certainly not dispositive, it is also 
worth noting tluit in e^'eiy^day experience, e^-en 
among persons flucnl in English as a second lan- 
guage, it is often more effective to connnunicate 
complex ideas in a person's priniaix language be- 
cause some words, such as idioms and colloquial- 
isms. do nol translaic well, if at all. In many cases, 
though, it is clear that the Amendment jeopardizes 
or prcvcnls meaningful communication between 
constituents and their elected representatives, and 
thus contravenes core principles and values under- 
girding the First Amendment. 

*1 54 AOE argues that the “First Amendment 
addresses [thej content nol [IhcJ mode of commu- 
nication.” The trial court adopted this argument, 
concluding that the Amendment was a permissible 
content-neutral prohibition of speech. Essentially. 
AOE argues llial strict scrutiny should be reduced 
in tliis case because the decision to speak a non- 
English language does not implicate pure speech 
rights, but rather only affects the “mode of commu- 
mcation.'' By requiring that govenunent officials 
communicate only in a language which is incom- 
prehensible to non-English speaking persons, the 
Amendment effectively bars communication itself. 
Therefore, its effect cannot be characterized as 
merely a lime, place, or manner restriction because 
such restrictions, by definition, assume and require 
the availability of alternative means of commuiiica- 
tion. E.g., Ward v. Rock Against Racism, 491 U.S. 
781, 109 S.Ct, 2746. 105 L,Bd.2d 661 (1989) 
(requiring the performance of a concert at a low er 
tliiin desired volume); see also Members of City 
Council of Los Angeles i'. Taxpavers fir Vincent. 
46G U.S. 789. 104 S.Ct, 2118, SO L,Ed,2d 772 
(1984) (requiring the distribnlion**999 *456 rather 
than the posting of leaflets on public propertyO- 

*1 55 AOE also argues that the Amendment can 

be characterized as a regulation tlitit sen-es pur- 
poses unrelated to the content of expression and 
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therefore should be deemed neutral, even if it lias 
an incidental effect on some speakers or messages 
but not others. See Ward, 491 U.S. at 791, 109 S.Ct. 
at 2754 (citing City of Renton, 475 U.S. at 47-48. 
106 S.Ct. at 929-30). We agree wdth the Ninth Cir- 
cuit's emphatic rejection in Ynigiiez v. AGE of the 
suggestion tliat the decision to spetilt in a language 
other than English docs nol implicate free speech 
concerns, but is instead akin to expressive conduct. 
There, the court said that "[ sjpeech in any lan- 
guage is still speech and the decision to speak in 
another language is a decision involving speech 
alone." 69 F. 3d at 936. See generally Cecilia 
Wong, Language is Speech: The Illegitimacy of Of- 
ficial English After Yniguez ■\-. Arizonans for Offi- 
cial English 30 U.C, Davis I.. Rev, 277, 27S (1996), 

* 56 The United Stales Supreme Court has ob- 
sen-ed tliat “[cjomplete speech bans, tmlike con- 
Icnl-nculral restrictions on time, place or manner of 
expression are particularly dangerous because they 
all but foreclose allcnialivc means of disscmiiialing 
certain information.’'’ 44 Liquormart, Inc. v. Rhode 
Islaml 517 U.S. 484, 506, 116 S.Ct. 1495, 1507, 
134 L.Ed.2d 71 1 (1996) (internal citation omitted); 
see also Cit}> of Ladue v. Gilleo, 512 U.S, 43, 55, 
1 14 S.Ct. 2038, 2045. 129 L,Ed,2d 36 (S994) (“Our 
prior decisions luive voiced particular concern w ith 
laws that foreclose an entire medium of expres- 
sion.”). 

[13] T 57 The Amendment poses a more imme- 
diate threat to First Amendment values tluui does 
legislation lhal regulates conduct and only incident- 
ally impinges upon speech. Cf United States v. 
O'Brk’n, 391 U.S. 367, 375-76, 382. 88 S.Cs. 1673. 
1678. 1681-82- 20 L.Ed.2d 672 (1968) (statute pro- 
liibiting knowing dcslniclion or nuililalion of se- 
lective sendee certificate did not abridge free 
speech on its face); Clark v. Comnnmit): for Creat- 
ive Eo.n-Violcnce, 468 U.S. 288, 293-94. 104 S.Ct. 
3065. 3068-69, S2 L,Ed.2d 221 (1984) (National 
Park Service regulation forbidding sleeping in cer- 
tain areas was defensible as a regulation of symbol- 
ic conducl or a lime, place, or manner rcslriclion). 
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Laws "directed at speech" and commuiiicalion arc 
subject to exacting scrutiny and must be "justified 
by the substantial showing of need that the First 
Amendment requires.” Texas v. Johnson. 49i U.S. 
397, 406, 109 S.Ct. 2533, 254L 105 L.Ed.2d 342 
(1989) (citations omitted); accord First Naliorial 
Bank of Boston v. BeBolti, 435 U.S. 765, 7S6, 98 
S.Cl. 1407. 1421, 5.5 L,Ld.2d 707 (1978); BucUey 
V. Valeo. 424 U.S. L 16-J7. 96 S.Ct. 612, 633. 46 
L.Ed,2d 659 (1976). Here, the drafters of the 
Amendment articulated tlie need for its enactment 
as promoting English as a common language. The 
Legislative Council's official argument in fa\ or of 
the Amendment stated: "The State of Arizona is at 
a crossroads. It can move toward the fears and ten- 
sions of language rivalries and etlmic distrust, or it 
can reverse this trend and strengthen our common 
bond, the English language.” 

•| 58 Even if the Amcndmcnl were character- 
ized as a content- and viewpoint-neutral ban. and 
we hold such a cliaraclcrizalion docs not apply, the 

Amendment violates the First Amendment because 

FNll 

it broadly * infringes on protected speech. See 
National Trr.asurv F.mplovees Union, .513 U.S. at 
470, 115 S.Ct. at 1015 (striking dowm content-neut- 
ral provisions of Ethics Reform Act due to signific- 
ant burdens on public employee speech and on the 
"public's right to read and hear what Government 
employees would otherwise have written and 
said”). In National Treasury h'.mplovees Union, the 
Court recognized that a ban on speech ex ante (such 
as lliat imposed by the Amendment) constitutes a 
“wholesale deterrent to a broad category of **1000 
*457 expression by a nuissive number of potential 
speakers” and thus “chills potential speech before it 
happens.” Id. at 467-68. 115 S.Ct. at 1013-14 
(footnote omitted) (citation omitted); see also City 
of Ladue, 512 U.S. at 55, 114 S.Ct, at 2045 
(holding that even content- and viewpoint-neutral 
law^s can “suppress too much speech”); Board of 
Airport Comm'rs v. .Jesrs for Jes'us, Inc.. 482 U.S. 
569. 574. 107 S.Ct. 2568, 2572. 96 L,Ed.2d 500 
(1987) (viewpoint neutral rcgulalion held uucousti- 
tutioiial because it “prohibited all protected expres- 
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sion”). 

FNTi, Wc do not address the plaintiffs' 
separate overbreadth claim because we 
hold that the Amcndmcnl unconstitution- 
ally infringes on First Amendment rights. 
Ovcrbrcadlh should only be addressed 
where its effect might be salutaI^^ Mas- 
sachusetisv. Oakes, 491 U.S. 576. 58U82, 
109 S.Ct. 2633, 2636-37. 105 L.Ed.2d 493 
(1989); see also Broadrick v. Oklahoma. 
413 U.S, 601, 613. 93 S.Ct, 2908, 2916, 37 
L,Ed.2d 8,30 (1973) (holding tliiit applying 
overbreadth analysis constitutes manifestly 
strong medicine tluit is to be employed 
sparingly and only as a last resort), 

59 The dulling effect of the Amendment's 
broad applications is reinforced by Section 4 which 
provides tliat elected officials and state employees 
can be sued for violating the Amendment's proliibi- 
tions. See Appendix. We conclude that the Amend- 
ment violates the First Amendment. 

V. Equal Protection 

H 60 Section One of the Four- 
teenth Amendment provides, in pertinent part, tliat 
“fn]o state shall ... deny to any person within its 
jurisdiction the equal protection of the laws.” The 
right to petition for redress of grievances is one of 
Ihc rundaincntal rights giiaranlccd by the First 
Amendment. United Mine Workers. 389 U.S. at 
222. 88 S.Ct- ai 356 (right to petition for redress of 
grievances is among the most precious of the liber- 
ties safeguarded by the Bill of Rights). A corollary 
to the right to petition for redress of grievances is 
the right to participate equally in the political pro- 
cess. See Reynolds, 377 U.S. at 560, 556-68, 84 
S.Ct, at 1380, 1379-85 (concept of equal protection 
has been traditionally viewed as requiring the uni- 
form treatment of persons standing in the same re- 
lation to the governmental action questioned or 
challenged); accord Evans v. Romer, 854 P.2d 
1270. 1276 (Colo.l993)(“lhc Equal Prolcclioti 
Clause guarantees the fundamental right to particip- 
alc equally in the political process and ... any al- 
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tempi to infringe on an indcpcndciilly identifiable 
group's ability to exercise that right is subject to 
strict judicial scrutiny''); .see also Dunn v. Blimi- 
stein. 405 U.S. 330. 335. 92 S.Ct. 995, 1000. 31 
L.Ed,2d 274 (19721 (recognizing fundamental right 
(0 participate in stale elections on an equal basis 
with other citizens in the jurisdiction). 


conslilules a suspect class for equal protec- 
tion purposes. See San Antonio Independ- 
ent Sch. Dist. V. Rodriguez, 411 U,S. 1, 93 
S.Ct. 1278. 36 L.Ed.2d 16 (1973) 

(describing the criteria cliiiracterizing sus- 
pect classification for equal prolection pur- 
poses). 


|17| 1 61 The Amendment is subject to strict 
scrutiny because it impinges upon the fundamental 
First Amendment right to petition the government 
for redress of grievances. United Mine Workers, 
389 U.S, at 222. 88 S.Ct. at 356. The right to peti- 
tion bars state action interfering with access to the 
legislature, the executive branch and its various 
agencies, and the judicial branch. F, astern R.R. 
Presidents Conference v. Noerr Motor Freight, 
Inc., 365 U.S, 127, 1.37-39, HI S.Ct, 523. 529-31, 5 
L.Ed.2d 464 (1961) (legislature); United Mine 
H'orkers v. Pemiingion. 381 U.S. 657, 85 S.Cl. 
1585, 14 L.Ed.2d 626 (1965) (executive); Califor- 
nia Molar 'J'ranspor! Co. v. Trucking UrdimHed, 
404 U.S. 508. 92 S.Ct. 609, 30 L,Ed.2d 642 (1972) 
(administrative agencies and courts); United Mine 
Workers, 389 US. at 221-22. 88 S.Ct at 35.5-56 
(courts). 


*1 62 The trial court rejected plaintiffs' equal 
protection argument on the grounds that plaintiffs 
had not shown that the Amendment was driven by 
discrimimitoi}- intent. See Hunter v. Undenvood, 


47! U,S. 222, 229, 105 S.Cl. 1916, 1921, 8.5 
L.Ed,2d 222 (1985), Because the Amendment cur- 
tails First Amcndincnl rights, however, it is pre- 
sumed unconstitutional and must survive tins 
FN12 

court's strict scrutiny. See generally Rosen, 
64i F.2d at 1246. AOE and the state defendants 
bear the burden of establishing the Amcndmcnl's 
constitutionalit}- by demonstrating tliat it is drawn 
with mirrow specificity to meet a compelling state 
interest. Id. *1 


FN12. Because strict scrutiny analysis ap- 
plies to the govcnuncnlal regulation of 
speech imposed by the Amendment, we do 
not address whether a language minority 


• 63 Challenges to official English pepper his- 
toty% but. except for its decision in Yniguez which 
was dismissed on standing, the United States Su- 
preme Court lias not addressed the constitutionality 
of official EnglislU^lOOl *458 statutes since the 
1920s. In Ji/eycr, 262 U.S. 390, 43 S.Ct. 625U'‘’ 
the Court reviewed a statute forbidding any teacher 
to “teach any subject to any person in any language 
other tliiin the English language," The Court held 
that teachers have the conslitiilional right to teach, 
and students have the equivalent right to receive, 
foreign language insiriiction. Id. at 400-03, 4.1 S.Ct. 
at 627-28. In so doing, the Court noted; 

FN13, We recognize that in Yniguez v. 
AGE the Niiiih Circuit relied upon Meyer 
in concluding tliat the Amendment violated 
the First Amendment. 69 ¥. 3d at 945-48 
(citing 3 /ever, 262 U.S. nt 403. 43 S.Ct. at 
626). Wc note, however, that .Meyer was 
decided two years before tlie Court applied 
the First Amendment to the states tlirough 
the Fourteenth Amendment. GitJov;, 268 
U.S. 652, 45 S.Ct. 625, While wc hold that 
the Amendment violates the First Amend- 
mcnl. wc rely on the decisions previously 
discussed and we do not reach the issue of 
whether A/t'vt'r offers speech any particular 
protection under the First Amendment. See 
Howard O. Hunter, Problems in Search of 
Principles: The First Amendment in the 
Supreme Court from 179F1930, 35 Emory 
L.J. 59, 1 17, 128 (1986) (stating that^V/ev- 
er does not offer speech any particular pro- 
tection). 

[T]he individual lias certain fundamental rights 
which imisl be respected. The proleclion of the 
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Con.stitulion extends to all, lo those who speak 
other languages as well as to those born with 
English on the tongue. Perluips it would be highly 
advantageous if all had ready understanding of 
our ordiiuuy speech, but tliis cannot be coerced 
by methods which conflict with the Consiilution- 
a desirable end camiot be promoted by prohibited 
means. 

Id. at 401. 43 S.Ct. at 627 (emphasis added). 

*1 64 In Meyer, the Court held that the statute 
violated Fourteenth Amendment due process and 
equal protection rights. Specifically, the Court held 
that the Nebraska statute, by forbidding foreign lan- 
guage instruction, was arbitrary and did not reason- 
ably relate to any end within the competency of the 
state to regulate. Id. at 403. 43 S.Ct. at 628. The 
Court acknowledged that a state has Icgilimaic in- 
terests in promoting the ch ic development of its 
citizens and that a unifonn language might aid this 
promotion. Id. at 401, 43 S.Ct. at 627, The Court 
held, however, tlial the statute abrogated the funda- 
mental, indiv idual right of choice of language. Id. 
at 403, 43 S.Ct, at 628. Despite its desirable goals, 
the Nebraska statute was held to employ prohibited 
means exceeding the state's powers. Id. at 402, 43 
S.Ci. ai 628. The discriminaioiy Nebraska law, as 
applied, thus deprived both teachers and students of 
their liberty without due process of law. Id. ai 
400-02. 43 S.Ct. at 627-28, We believe tlie Amend- 
ment suffers from the same constitutional infirmity . 

*1 65 As discussed previously, the compelling 
state interest test applies to the Amendment because 
it affects fundamental First Amendment rights. 
Even assuming arguendo that AOE and the slate 
defendants could establish a compelling state in- 
terest for the AmcndmciU (and they liavc not met 
that burden), they caimot satisfy the narrow spe- 
cificity- requirement. Under ceruiin very restricted 
circumstances, states may regulate speech. See, 
e.g., Kovacs v. Cooper, 336 U.S, 77, 80, 69 S.Ct, 
448, 450, 93 L.Ed. 513 (1949) (the First Amend- 
ment permits regulation of the time, place, and 
manner of the use of sound trucks). However, the 
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Amcndmcnl is not a “regulation." Rather, it is a 
general prohibition of the use of non-English lan- 
guages by all state personnel during the perform- 
ance of govermnent business and by all persons 
seeking to interact with all levels of govermnent in 
Arizona. The Amendment's goal lo promote Eng- 
lish as a common language does not require a gen- 
eral prohibition on non-English usage. English can 
be promoted without prohibiting the use of other 
languages by slate and local governments. There- 
fore, the Amendment does not meet the compelling 
slate interest test and thus does not survive First 
Amendment strict scrutiny analysis. 

66 Firuilly, we note tliiit any interference with 
First Amendment rights need not be an absolute bar 
to render it unconstitutioncil as violating equal pro- 
tection; a substantial burden upon that right is suffi- 
cient to warrant constitutional protections. By per- 
manently implementing a linguistic barrier between 
persons and the govermnent they have a right to pe- 
tition, the Amendment substantially burdens First 
Amendment rights. See Eastern R.R. Presidents 
Conference, 365 U.S. at 137, 81 S.Ct. at 529 (“The 
**1002 *459 whole concept of representation de- 
pends upon the ability- of the people to mtilte their 
wishes known to their representatives''). Therefore, 
the Amendment violates the Fourteenth Amend- 
ment's guarantees of equal protection because it im- 
pinges upon both tlie fundamental right to particip- 
ate equally in the political process and the right to 
petition the govermnent for redress. 

VII. Severability 

[18][19] I 67 In an effort to salvage the 
Amendment, the Atlomcy General urges us lo hold 
that only Sections 1(2) and 3(l)(a) are unconstim- 
liorial and lo sever the remaining portions. In Ari- 
zona. an entire statute (in tliis case, a constitutional 
provision) need not be declared unconstitutiontil if 
constitutional portions can be separated. Republic 
Inv. Fundlv. Town of Surprise, 166 Ariz. 143, 151, 
800 P.2d i251, 1259 (1990). However, the valid 
portion of the statute wdll be severed only if it can 
be determined from the language that the voters 
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would liavc enacted the valid portion absent the in- 
\'alid portion. Siate Compensation Fund i-. Syming- 
ton, 174 Ariz. 188, 195, 848 P.2d 27,3, 280 (1993). 

We hold that the Amendment is not capable of such 
judicial surger>', and we decline to sever the invalid 
portions of the Amendment. We do so. first, be- 
eaiise the Amendment does not eontain a severabil- 
ity clause and, second, because the record is devoid 
of evidence tliat the voters would have enacted such 
a rewritten and essentially meaningless amcndmcnl. 
See Campana v. Arizona State Land Dep't, 176 Ar- 
i/,. 288, 294, 86i) P.2d 134i, 1347 (1993) (“A stat- 
ute or provision is severable if the valid and invalid 
portions are not so intimiitely comiected as to raise 
the presimiption that the legislature would not have 
enacted the one w ithout the other and if the invalid 
portion was not the inducement for the passage of 
the entire acC) (citations omitted). 

*1 68 It is not possible to sanitize the Amend- 
ment in order to narrow' it sufficiently to support its 
constitutionality. We lia\c no way of knowing, 
aside from mere speculation, whether the people 
would have passed the two sections that declare 
English as the official language and require that all 
acts of govermiient be conducted in English. 
Moreover, even if those two provisions alone had 
been passed, it would be an imj ustified stretch to in- 
sert the word “official” before the word "act” as the 
Attorney General now' proposes. Therefore, we hold 
that the Aincndincnt docs not lend itself to severab- 
ility'. 

CONCLUSION 

*1 69 The Attorney General's attempt to narrow' 
the construction and application of the Amcndmcnl 
is irreconcilable w ith both the Amendment's plain 
language and its legislative liislory . Thus, llial con- 
struction camiot be used to obviate the Amend- 
ment's iinconstitutionality or to cure its over- 
breadth. The Amendment is not content-neutral: 
rather, it constitutes a sweeping irijiinction against 
speech in any language other than English. The 
Amendment iinconstitutioucilly infringes upon mul- 
tiple First Amcndmcnl inlcrcsls-thosc of Ihc public. 
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of public employees, and of clcclcd officials. 

70 The Amendment adversely affects non- 
English speaking persons and impinges on their 
ability lo seek and obtain infonnation and services 
from government. Because the Amendment cMUs 
First Amendment rights that govcnimcnt is not oth- 
envise entitled to proscribe, it violates the Equal 
Protection Clause of the Fourteenth Amendment. 
The Amendment's constitutional infirmity camiot 
be salvaged by invoking the doctrine of severabil- 
ity. 

•'71 We expressly note that we do not under- 
take to define the constitulional parameters of offi- 
cially promoting Englisk as distinguished from 
baiming non-English speech. Our holding docs nol 
question or denigrate efforts to encourage English 
as a coimnon language; but such efforts must nol 
run afoul of constitutional requirements and indi- 
vidual liberties. Nor is the constitutionality' of a less 
comprehensive English-only provision before us. 

• 72 Significantly, in finding the Amcndmcnl 
unconstitutional, we do not hold, or even suggest, 
tliat any gov'emmental entity in Arizona litis a con- 
stitutional obligation to provide sendees in lan- 
guages other than English, **1003 *460 except, of 
course, lo ihc cxicnt required by federal law. 

73 The opinion of the court of appeals is va- 
cated and Ihc trial court's judgment is reversed. 
This matter is remanded with directions to enter 
judgmeiil in accordance with tliis opinion. 

ZLAKET. C.J., and JONES. V.C.J.. and FELD- 
M.AN. J., concur. 

M.ARTONE, Justice, specially concurring. 

74 A word of caution is in order. The posture 
of this case is unusual. The plaintiffs here have nev- 
er faced actual or threatened injury because the de- 
fcndanls lake Ihc position that Ihc English Only 
Amendment is narrow and applies only to official 
acts. Not content with this narrowing conslruction, 
the plaintiffs have taken the position that the 
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Aincndinciil is not limited to official acts and is 
broad enough to include even legislator-constituent 
communications. The defendants, however, do not 
raise a standing or case or contro\'ersy defense, and 
we are left to wonder about its proper resolution, 

*1 75 There is yet a second layer of potcnlial 
case or controversy question in this case. The de- 
fcndanis concede that if the Amendment is inter- 
preted as broadly as suggested by plaintiffs, tlien it 
is unconstitutional. And yet the plaintiffs take the 
position tliat if the Aniendnient is as narrow as the 
defendiints say it is (i.e., applies only to official 
acts), then it is not unconstitutional. This leaves us 
with plaintiffs arguing tliat it is unconstitutioiicil be- 
cause of ils breadth, but no one arguing that it is 
constitutiomil notwithstanding its breadth, We thus 
have no advcrsarincss in connection with the ulti- 
mate federal constitutional question. Cf. U.S. 
Const, art. 111. ^ 2 (requiring the existence of a 
“case" or “controversy" for federal adjudication): 
.‘iee, e.g., Arizonans 1-or Official English v. Arizona, 
520 U.S. 43. 117 S.Ct. 1055, 1067-69. 1075. 137 
L.Ed.2d 170 (1997) (reiuiinding case for dismissal 
for lack of case or controversy). To illustrate, the en 
banc opinion of the United States Court of Appeals 
for the Ninth Circuit in Yniguez, v. Arhortans for 
Official English, 69 F. 3d 920 ( Oth Csr, 1995), 
was decided by a 6-5 vote, but the contentions of 
the fh’e dissenting judges in the court of appeals 
have not been made in this court because the de- 
fendants agree with the plaintiffs tliat if tlie Amend- 
ment is broadly construed, it is unconslilutional. 

*1 76 It is likely, tlierefore. that were we an Art- 
icle III court, we would have had to dismiss this 
case for lack of case or controversy. We are not un- 
aware of a disquieting paradox: because of the lack 
of adx'ersity'. there is a greater risk of error-yet tliat 
same lack of ad\'ersity' diminishes the likelihood of 
further judicial review. 

APPENDIX 

Article XXVIII of the Arizona Constitution 
provides as follows: 
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ARTICLE XXVlll. ENGLISH AS THE OFFI- 
CIAL LANGUAGE 

§ 1. English as the official language; applicabil- 
ity 

Section 1.(1) The English language is the offi- 
cial language of the State of Arizona. 

(2) As the official language of this State, the Eng- 
lish language is the language of the ballot, the 
public schools and all go^ ermiient functions and 
actions. 

(3) (a) This Article applies to: 

(i) the legislath'e, executhe and judicial 
branches of government 

(ii) all political subdivisions, departments, 
agencies, organizations, and inslmmcnlalitics 
of tliis State, including local governments 
and numicipalilics, 

(iii) all statutes, ordinances, mlcs, orders, 
programs and policies. 

(iv) all government officials and employees 
during the performance of govenuiient busi- 
ness. 

(b) As used in tliis Article, the phrase. “This 
Slate and all political subdivisions of this 
State" shall include every entity, person, action 
or item described in this Section, as appropriate 
to the circumstances. 

**1004 *461 ^ 2. Requiring this state to preserve, 
protect and enhance English 

Section 2, This Slate and all political subdivi- 
sions of this State shall take all reasonable steps to 
preserv'e, protect and enlumce the role of the Ei^- 
lish language as the official language of the State of 
Arizona. 

§ 3. Prohibiting this state from using or requir- 
ing the use of languages other than English; ex- 
ceptions 

Section 3. (1) Except as provided in Subsection 
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( 2 ): 

(a) This State and all political subdivisions of 
tills State sliiill act in English and in no other 
language. 

(b) No entity to wliich tliis Article applies 
sliall make or enforce a law, order, decree or 
polic>' which requires the use of a language 
other tluui English, 

(c) No governniental document sliall be val- 
id, efreclive or enforceable unless it is in the 
English language. 

(2) Tills State and all political subdivisions of 
this Stale may act in a language other than 
English under any of the following circum- 
stances: 

(a) to assist students who are not proficient in 
the English language, to the extent necessary- 
to comply with federal law, by giving cduca- 
tioiiiil instruction in a language other than 
English to provide as rapid as possible a 
transition to English. 

(b) to comply with other federal law s. 

(c) to teach a student a foreign language as 
part of a required or voluntary educaliorual 
curriculum. 

(d) to protect public health or safely. 

(e) to protect the rights of criminal defend- 
ants or victims of crime. 

§ 4. Enforcement; standing 

Section 4. A person who resides in or does 
business in this Stale shall have standing lo bring 
suit to enforce this Article in a court of record of 
the Stale. The Lcgislaliirc may cnacl reasonable 
limitations on the time and manner of bringing suit 
under this subsection. 

Ariz., 1998. 

Ruiz v. Hull 


191 Ariz. 441, 957 P.2d 984, 268 Ariz. Adv. Rep. 3 
END OF DOCUMENT 
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Mr. Nadler. Would you like to correct the record at this time? 

Ms. Porter. I would like to comment on the Flores v. Arizona 
case or Arizona 

Mr. Nadler. No, no, no. You said in your testimony that the U.S. 
Supreme Court upheld the right of States to have official English 
laws in the case of Arizonians for Official English v. Arizona. In 
fact, the Court ruled that the case was moot because the employee 
had quit and said we are not ruling on the constitutionality of the 
law, which directly contradicts your testimony. Would you like to 
correct your testimony at this point? 

Ms. Porter. The Supreme Court ruled that the case that was 
brought, the person who brought the case legitimately had the 
right to do so, and they did not rule then on the constitutionality, 
if I understood. 

Mr. Nadler. Yes. So in other words, they said she did not have 
the right to bring the case because she was no longer an employee, 
and, therefore, the case was moot. 

Ms. Porter. Yes. 

Mr. Nadler. And then they said, “We express no view on the cor- 
rect interpretation of the statute or on the measure’s constitu- 
tionality.” Now in your testimony, you said they upheld the con- 
stitutionality. So would you like to correct your testimony at this 
point? 

Ms. Porter. Well, I may have misstated. 

Mr. Nadler. Okay. 

Ms. Porter. But 

Mr. Nadler. Thank you very much. Thank you very much. 

Dr. Porter and Mr. Mujica, your organizations seek to promote, 
preserve, and strengthen the use of English. In striking down por- 
tions of the law that we just talked about the Alaska Supreme 
Court found that there are less restrictive ways to achieve your 
goal. I am sorry, we are talking about a different case here. The 
Alaska Supreme Court found that there are less restrictive ways to 
achieve your goal. The Court specifically noted as one example 
that, “The State could create and fund programs promoting English 
as a second language.” This is the Kritz case. 

What has your organization done to support programs to teach 
English? And would you agree to submit to the Committee the 
amounts spent by your organizations in each of the last 5 years, 
say, on promoting English as a second language or other programs 
that teach English, and promoting passage of legislation declaring 
English as the official language of the United States or of States 
and local government? 

In other words, what have you done to promote teaching English 
as opposed to trying to get the law changed to prohibit the use of 
other languages? 

Mr. Mujica. Well, let me say the country is slightly larger for 
the money that we have. We do have a foundation that promotes 
English in other ways, not paying for lessons or anything. People 
can call in to the foundation and we would tell them where they 
can go for English classes. 

We have been trying for a long time to institute something like 
what Israel has, the old panning system. An old pan, and that 
would be actually the answer for this country. An old pan is a 
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school where a new immigrant is sent for 6 months at the expense 
of the government. The immigrant cannot work. The immigrant 
goes for 6 months to be assimilated. They teach him or they teach 
her how to be an Israeli, how to function in Israel, how to learn 
Hebrew, et cetera. That would be a wonderful program in this 
country if every immigrant would have the chance of not working 
for 6 months. 

Mr. Nadler. Would you support an amendment asking for the 
funding to do that? That would have a little problem with the bal- 
anced budget amendment, I would think. 

Mr. Mujica. Maybe after January we could talk about that. 
[Laughter.] 

Mr. Nadler. Thank you. 

Mr. Franks. Thank you very much. And I would now recognize 
the distinguished gentleman from Iowa, Mr. King, for 5 minutes. 

Mr. King. Thank you, Mr. Chairman. I do thank all the wit- 
nesses for your testimony and for being here today. 

It was interesting to me to hear Mr. Mujica bring up the situa- 
tion in Israel. I recall a meeting with several of the members of the 
cabinet in Israel a few years ago in the capital building across the 
street. And they told the narrative of how they had adopted He- 
brew as the official language of Israel in 1954. And Hebrew, having 
been a language that was used in prayer for thousands of years, 
but not commonly spoken, and essentially they think they said a 
dead language other than prayer. We brought it back to life was 
their message to us. And I said, why did you establish an official 
language for Israel? They formed Israel in 1948. Why did you es- 
tablish an official language? And their answer was, we followed the 
model of the United States of America. You have been so successful 
with your assimilation because English is the common language of 
the United States, we wanted to do the same thing because we are 
bringing Jews from all over the world into Israel, and we wanted 
a language that identified us as a people. 

And what did they use in Entebbe, Hebrew to tell the Israelis get 
down out of the line of fire. And Benjamin Netanyahu’s brother 
was killed in that raid, as you might know. So I appreciate the tes- 
timony and comments on that. 

I wanted to ask Senator Garcia, I do not speak but just a handful 
of words of Spanish, but if I were to have to learn Spanish in order 
to vote a Spanish ballot, how long do you think that would take 
me if I were sit down and focus on learning a Spanish ballot 
enough to be able to make those decisions? 

Mr. Garcia. Mr. Chairman, you would not have to learn Spanish. 

Mr. King. But my question is, though, if I were required to vote 
in Spanish, then how long would it take a person who is not lit- 
erate in Spanish to learn enough to be able to read the ballot, read 
the names, and make a decision on which of those candidates they 
would vote for? 

Mr. Garcia. I am not following the question because the ballot 
is in English already. Why would you 

Mr. King. You understand that you have said to me that people 
need to be able to vote in Spanish and in Creole as well as English. 
So just in your mind’s eye, pick up one of those Spanish ballots 
that you identified here in your testimony, and then imagine some- 
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one who does not speak Spanish and think how much education 
does it take to learn that ballot in Spanish if you are an English 
speaker? 

Mr. Garcia. They would not need to read the Spanish ballot be- 
cause it is already in English. 

Mr. King. I can see you are not going to answer my question. 
But I really expected more of an objective answer. And it troubles 
me that you will not do that. 

I wanted to follow up with another question. You said how will 
you communicate with your constituency. Well, first of all, you 
know, I think you know that this does not address the State func- 
tions in Florida. You have English as the official language in Flor- 
ida. You have mad exceptions. I do not know what they are, but 
you alluded to them in your testimony. And I would point out that 
in the bill in Section 165, it says, “Nothing in this chapter shall be 
construed to prohibit a Member of Congress or any officer or agent 
of the Federal Government while performing official functions from 
communicating unofficially through any medium with another per- 
son in a language other than English, provided that or as long as 
official functions are performed in English.” 

And so that exception that is written for Federal officials I pre- 
sume is also written for State officials within Florida within your 
official English law. Is that correct? 

Mr. Garcia. I would not know what the exceptions are, but I will 
tell you one of the problems that I see with the section that I ad- 
dressed earlier. When you deal with any Federal programs that the 
State receives, as it was mentioned earlier, when we talk about 
Medicaid and those Medicaid applications, that could be potentially 
a problem for anyone that is going to fill out an application or have 
communications from my office with that constituency that may not 
understand or read English in a proficient manner. 

Mr. King. I am going to ask you to please go back and read the 
exceptions that are in this bill. I think they will reflect a lot of the 
practices in Florida. And I can tell you that in the State of Iowa, 
we do not have problems. I would have heard about them if any- 
body would have heard about those problems. 

And your concern that it would exclude a lot of your constitu- 
ency, in listening to the testimony here, I do not think so. And I 
would turn to Mr. Mujica, who I know has been broadly engaged 
in this globally and nationally and within the States and ask, can 
you think of the number one problem that might have been created 
by any of the States that have adopted an official language or any 
of the other countries that have adopted official language? Have 
you seen that people cannot vote or that people cannot function? 

Mr. Mujica. None whatsoever. And I will tell you something 
about the so-called translations. I live in Maryland, and the ballots 
are in Spanish and English. When I read the English I can barely 
understand it. And then I go to the Spanish, and it is even worse. 
[Laughter.] 

When you translate things, you have no idea. And I think the 
people who translate have no idea what they said because things 
usually do not match. And if you get into a situation where you 
have to translate into 2 or 3 different languages — luckily I speak 
4 — sometimes I do not understand any one of the 4 translations. 
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So when you have someone that translates something for a bal- 
lot, you know, especially those long things that you have to vote 
to change some zoning law or whatever, it is impossible to under- 
stand even in English. 

Mr. King. And in conclusion then, a State that chose the next 
leader of the free world in the year 2000, I think that illustrates 
the kind of confusion we could have if we do not have an official 
language that we vote in, we make decisions in, and direct the fu- 
ture of this country. And I thank all the witnesses, and I would 
yield back. 

Mr. Franks. I thank the gentleman, and I would yield to Mr. 
Scott for 5 minutes for questions. 

Mr. Scott. Thank you. Mr. Mujica, you indicated that the legis- 
lation does not prohibit use of other languages. If the bill were to 
pass, you could still conduct business in other languages. The lan- 
guage on page 3 says, “Official functions of the government of the 
United States shall be conducted in English.” They talk about a 
couple of exceptions, and then said that there is nothing to prevent 
you from communicating unofficially on the side, but the official 
functions of government shall be conducted in English. 

Mr. Mujica. Right, and I will give you a good example. Our func- 
tion today here, I did not see in the invitation that it said that the 
hearing will be in English. We all assumed it would be in English, 
right? We did not need to know that. 

Mr. Scott. That is right. 

Mr. Mujica. Back when Mr. Conyers was speaking in Spanish, 
my first language is Spanish, I got about 5 percent of what he said. 
[Laughter.] 

And if each one of you would have spoken in the language of 
your ancestors, I would have left, you know. I would be gone be- 
cause I would not know what we are talking about. So we do need 
the common language to understand each other. 

Mr. Scott. Are you suggesting that we need legislation to — what 
problem are we trying to correct? 

Mr. Mujica. Why do you stop at a red light? Because we have 
something in writing that was passed that says you must stop at 
a red light. 

Mr. Scott. Okay. The legislation says official functions of the 
government of the United States shall be conducted as English, so 
the suggestion that you can 

Mr. Mujica. This is an official function right now. 

Mr. Scott. Now if a bilingual clerk can explain better to a per- 
son in another language, what constructive purpose would be 
served by denying that clerk the ability to speak in the other lan- 
guage? 

Mr. Mujica. It depends on who does the translation, as I was 
telling you. How do you control what the translator said? 

Mr. Scott. Well, I do not know what we are trying to protect. 
I have not had any problems communicating with people. For peo- 
ple who speak English, is there anything in here to protect their 
right to use English? I mean, is there any threat to a person’s right 
to go to a government agency and speak English? 

Mr. Mujica. No, there is no threat. 
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Mr. Scott. There is not threat to that, okay. Senator Garcia, you 
indicated communicating with your constituents. And Dr. Porter 
used the term “immigrant success.” Is there any question in the 
minds of your constituents that immigration success depends on 
their ability to learn English? 

Mr. Garcia. No, there is no question about that. It is the oppo- 
site. 

Mr. Scott. And does the passage or failure of this legislation 
make any difference about whether or not they need to be alerted 
to that reality? 

Mr. Garcia. Absolutely not. 

Mr. Scott. Did you notice that there was no money in here to 
help people learn English? 

Mr. Garcia. I noticed that. 

Mr. Scott. You noticed that? 

Mr. Garcia. Yes. 

Mr. Scott. Are there waiting lists in your district for people who 
want to learn English that cannot because we do not put enough 
money into English classes? 

Mr. Garcia. Absolutely. 

Mr. Scott. You indicated that you do not want to be inflicted 
with this so that can communicate with your constituents the best 
possible. Do you not see a problem with Federal officials commu- 
nicating with same constituents if they are restricted by this legis- 
lation? 

Mr. Garcia. Absolutely. 

Mr. Scott. Mr. Mujica, you indicated that 90 percent of the peo- 
ple responded that they wanted English as the official language of 
the United States? 

Mr. Mujica. According to the poll, yes. 

Mr. Scott. Now I noticed in the way you said it, the question 
was not shall there be an official language, but should English be 
the official language. What were the alternatives? 

Mr. Mujica. Well, the question is would you agree to make 
English the official language of the United States? 

Mr. Scott. As opposed to what? As opposed to what? 

Mr. Mujica. Well, you can only ask one question when you are 
calling somebody. 

Mr. Scott. Okay. Well, I mean, say, as opposed to Spanish, as 
opposed to 

Mr. Mujica. As to opposed to any language. 

Mr. Scott. Okay. Well, the question was not whether or not 
there shall be an official language, but whether English shall be 
the official language. The only thing surprising about that part 

is 

Mr. Mujica. Right, because the great majority of Americans 
speak English, so we are not calling somebody referring to Chinese. 

Mr. Scott. And was the poll conducted in English? 

Mr. Mujica. Pardon? Yes. [Laughter.] 

Mr. Scott. So to answer anything other than yes, you would 
have to be speaking to somebody in English and suggested maybe 
something else ought to be the official language. 

Mr. Mujica. Well, we were calling Americans regardless. If they 
call my house, they are calling an American house. 
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Mr. Scott. But the question was not whether or not there should 
be an official language, but whether English should be that lan- 
guage. So we want to be clear as to what the alternatives were. 
And obviously the alternatives would be absolutely absurd. 

I yield back, Mr. Chairman. 

Mr. Franks. Alright. Well, I want to thank you all for coming 
today. 

Mr. Nadler. Mr. Chairman? 

Mr. Franks. Mr. Nadler? 

Mr. Nadler. I just had one point to correct the record. Israel has 
two official languages, English and — I am sorry, Hebrew and Ara- 
bic. And at the raid on Entebbe when they warned the hostages 
that we are freeing you, get down, they used many different lan- 
guages. Thank you. 

Mr. Franks. All right. Well, again, I want to thank all of you for 
coming today. It has been an interesting hearing. 

Without objection, all Members will have 5 legislative days to 
submit to the Chair additional written questions for the witnesses, 
which we will forward and ask the witnesses to respond to as 
promptly as possible so that they can have their answers be made 
part of the record. 

Without objection, all Members will have 5 legislative days with- 
in which to submit additional materials for inclusion in the record. 

And with that, again I thank the witnesses and thank the Mem- 
bers and observers. And this hearing is now adjourned. 

[Whereupon, at 12:59 p.m., the Subcommittee was adjourned.] 
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CONGRESSMAN 

JERROLD NADLER 

8th Congressional District of New York 

Statement of Rep. Jerrold Nadler 
Hearing on: H.R. 997, the 
“English Language Unitj' Act of 2011” 

Subcommittee on the Constitution 

FOR IMMEDlA'l E RELEASE: Thursday, August 2, 2012 
CONTACT: Ilan Kayatsky, 212-367-7350 

Thank you, Mr. Chairman. 

Having already spent an extraordinary amount of Committee time and resources in an effort to 
roll-back the civil ri^ts of women, persons with disabilities, gay and lesbian Americans and other 
minorities, our Majority colleagues are now taking their last opportunity to highlight a bill that would 
place at risk the 24.5 million people in the United States who need language assistance from their 
government in some situations. H.R. 997 does nothing to help these individuals learn English and to 
assure that, in the meantime, they are brought into the mainstream of American life. 

English is universally acknowledged as the common language of the United States. Government 
proceedings and publications ate always performed or provided in English, though in some instances 
augmented by other languages when necessary for effective communication with Hie constituents that 
we serve. These additional means of communication do not threaten us as a people or a nation; on the 
contrary, they prove that - beyond our common language - whal truly unifies us is a shared 
commitment to the principles upon which this nation was founded and flourishes - freedom of speech, 
equal protection of the laws, and representative democracy. 

That shared commitment is unquestionably tested at times. Efforts to use the force of law to 
prohibit the use of languages other than English are not new, nor is the fact that these restrictions often 
have been put in place because of anxiety and distrust of new immigrant populations. 

In the aftermath of World War 1, for example, when anti-German sentiments were running high and 
large numbers of European (including many German) immigrants were coming to this country', some 
states passed laws prohibiting the teaching of any language other than English in their schools. 

My colleagues on this Subcommittee should be familiar with the Supreme Court case in which 
that law was struck down, Meyer v. Nebraska, because it is one of the leading cases establislting the 
fundamental right of parents to guide the upbringing of their children, the subject of a recent 
Subcommittee heating and a proposed constitutional amendment introduced by our Distinguished 
Chairman. 

As the Supreme Court admonished in Meyer, the desire to ensure that immigrants to this 
country learn and speak English — a claimed purpose of the law in Meyer and the bill that wc are 
considering today - “cannot be coerced by methods which eonflict with the Constitution - a desirable 
end cannot be promoted by prohibited means.” 
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The Alaska Supreme Court cited this passage from Meyer in Alaskans for a Common 
Language v. Kritz, finding that Alaska’s requirement that English he used for all government functions 
and acts violates the First Amendment. 'That law, as would H.R. 997, deprived government officials, 
agents, and employees the abilit>' to communicate with the public. It also prevented individuals from 
accessing vital information and services from their government, prevented effective communication 
with the government, and infringed on the Constitutional right to petition the government for redress. 

As the Alaska Supreme Court noted - if the purpose of the law truly is to promote, preserve, 
and strengthen the use of English - then creating and funding programs promoting English as a second 
language is a far less restrictive means of achieving tliat goal. This is what oui' Constitution requires; 
and it is what we as elected officials should demand. Laws like H.R. 997, which provide no 
aflannative support for those with limited English proficiency but - as the Alaska Supreme Court put it 
- ’‘merely creatfel an incentive to learn English by making it more difficult for people to interact with 
their government” have no place in our Constitutional scheme. 

These laws also should trouble us because, while proponents claim that their purpose is to unite 
tlie nation, these proposals divide us by sending a clear message that no one is welcome here until - 
and unless - they are fluent in English. But this cannot possibly be true. All of us represent multi- 
lingual communities. The district I represent is home to people who speak Spanish, Yiddish, Creole, 
Russian, Arabic, Hebrew, Chinese (Cantonese and Mandarin, among others), Vietnamese, French, 
Korean, Portuguese, Wolof, Ukrainian, Italian, and German, to name just a few. 

Our communities work because we all have mutual respect for each other, our different 
religions, traditions, cultures, and languages, as well as shared values and a common belief in the 
American Dream. 

Unfortunately, tliere is reason to suspect that proponents of English-only law's are not interested 
in ensuring inclusion in this American Dream but, instead, seek to bar our new'est immigrant 
populations from its achievement. We need look no further than the experience in Iowa to confirm that 
this fear is not unfounded. 

Representative King championed legislation that is nearly identical to H.R. 997 while a 
member of the low'a. While campaigning for passage of his law in Iowa, Representative King said the 
law' would not prohibit govem.ment usage of otlier languages and, to illustrate this claim, explained that 
“if the Storm Lake policy chief wanted to post signs in five languages, he would be allowed to do so, 
as long as one of the languages included English.” Once the law was passed, however. Representative 
King sued the Secretary of State for providing online voter registration forms in other languages, in 
addition to forms being provided in English. 

H.R. 997 unquestionably poses the same threat to the protections for language minorities in the 
Voting Rights Act, particularly given Representative King’s efforts to remove those protections during 
our most-recent reauthorization of the VRA. Perhaps Representative King can clarify exactly how 
H.R. 997 will impact voting rights and whether his provision granting standing for anyone claiming 
injury under the law is intended to allow him to sue government officials for their usage of languages 
other than English. 1 would also like to hear why Representative King did not include in H.R. 997 a 
provision from his Iowa bill that allow'ed “any language usage required by or necessary to secure the 
rights guaranteed by the Constitution and laws of the United States of America or the Constitution of 
the State of Iowa.” 
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As we consider this bill, let us not forget that we are a nation of immigrants and that this has 
made us stronger, not weaker. As we will hear from our colleague from Texas, Representative Charlie 
Gonzalez and from Florida State Senator Rene Garcia, those who are new to America embrace English 
and learn it as fast and as well as they can. They do so because English is the unquestionable gateway 
to opportunity but also because it allows them to become part of the fabric of this great nation. There 
simply is no legitimate need for “official English” or “English only” bills like H.R. 997, 

With that, 1 yield back the balance of my time. 

m 


Jerrold Nadler has served in Congress since 1992. He represents New York ’s 8th Congressional District which includes 

parts of Manhattan and Brooklyn. 
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Statement of the Honorable John Conyers, Jr. 

Hearing on H.R. 997, the English Language Unity Act” 

Snbcommittee on the Constitntion 
Thnrsday, August 2, 2012 

Gracias, Sr. Presidente y miembros del comite. 

Bueno, estamos aqui otra vez, en este ultimo dia del periodo de 
sesiones antes de regresar a nuestros distritos para mas de un mes, 
considerando legislacion divisiva sobre un problema social que — 
afortunadamente — no tiene posibilidad de convertirse en ley. 

La legislacion que estamos considerando hoy, la “Ley de la Unidad 
de Idioma Ingles del dos mil y once" es a la vez mal llamada y, yo creo, 
hard mucho dano a esta nacion. 

HR Nueve Nueve Siete no promovera la unidad, como lo 
sugiere el titnlo. 

Limitando nuestra vida piiblica a un solo idioma no nos haceremos 
mas unidos. Lo que nos une no es una lengua, pero los ideales 
compartidos que hace los Estados Unidos el pais grande y unico que es. 


HR Nueve Nueve Siete excluira a muchas personas de la 
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ciudadania plena, haciendo mas dificil la participacion en transacciones 
simples, como conseguir una licencia de conducir o inscribir a sus hijos 
para la escuela, o acceder a otros servicios. 

Excluyera a personas de nuestra democracia, trayendo de vuelta las 
desacreditada — e ilegal — pruebas de alfabetizacion que una vez 
mantuvo a los pobres, las minorlas y los inmigrantes fuera de las umas. 

Esta legislacion esta en contradiceion con nuestra historia. 

Somos una nacion de inmigrantes y somos una nacion de personas 
que llegaron aqui hablando muchas diferentes idiomas. Lo que mantiene 
a esta nacion junta son los valores compartidos y la creencia compartida 
en los valores americanos de libertad, democracia e igualdad de 
oportunidades. 

Hoy en dia, los inmigrantes de Asia o America Latina son los 
objetivos de la demonizacion y la discriminacion. Un dia, nuestro pais 
mirara hacia atras a este periodo con verguenza y arrepentimiento. 

Esta legislacion no reconoce que somos, y siempre bemos sido, 
una nacion multilingiie. 
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Puedo ver ningun efecto — sea cual sea la intencion — ademas de 
excluir a personas de su plena partieipacion en el sueno americano. Peor 
aun, la legislacion envia un mensaje de que estas personas no son 
bienvenidos, que son ciudadanos de segunda clase. 

Quiero dar la bienvenida a nuestros testigos, y espero con interes 
escuchar su testimonio. 
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Prepared Statement of the Honorable Charles A. Gonzalez, a 
Representative in Congress from the State of Texas 

Mr. Chairman, Ranking Member Nadler, Hermano Conyers, and Members of the 
Subcommittee, I’m grateful for this opportunity to testify before you today. 

I have never understood the motivations of those who believe either our country or our 
language needs to be “protected” by a law like H. R. 997. Let us leave aside, for now, the 
questionable use of the word “English” in the bill’s title instead of what H.L. Mencken called, 
“The American Language”. Maybe it’s because I had such good teachers as a child that 1 learned 
the power and majesty of English and so T have no fear that the language of Shakespeare and 
Twain needs a federal law to protect it. Maybe it’s because I have known Americans for whom 
English was not their first language and seen firsthand their burning desire to learn to speak the 
language in which our Constitution and our laws are written. 

The French have a government agency to protect their language because our language so 
dominates the world, from commerce to culture, that they feel threatened. I’ve never had such 
worries about our commerce or culture. 

This bill would certainly change our American culture, however. For most of our history, 
this country has welcomed immigrants. They have made us stronger, economically and 
otherwise, and their very desire to come to this country is a recognition of our national strength. 

Now, there have been vocal minorities who did not share a faith in the strength of our 
American culture. Even Benjamin Franklin, as reported in an essay by Dennis Baron, 
“...considered the Pennsylvania Gennans to be a ‘swarthy’ racial group distinct from the English 
majority in the colony. In 175 1 he complained, ‘Why should the Palatine Boors be suffered to 
swarm into our Settlements, and by herding together establish their Language and Manners to the 
exclusion of ours? Why should Pennsylvania, founded by the English, become a Colony of 
Aliens, who will shortly be so numerous as to Germanize us instead of our Anglifying them, and 
will never adopt our Language and Customs, any more than they can acquire our Complexion.’”* 

In the mid-19'*’ century, they called themselves “The American Party” and bragged that 
they were defending us from the imminent destruction that would be wrought by criminal 
immigrants. Catholics from Ireland and Germany. Most Americans called them “Know 
Nothings” and their ignorant bigotry isjustly condemned today. In the later-19’*’ century, we 
heard of our imminent demise at the hands of the “Yellow Florde” of Chinese immigrants, and 
it’s not yet two months since the Flouse expressed our regret for that lengthy fit of unjustifiable 
bigotry. 


These cries of our imminent demise by assorted alarmists were wrong then and they’re 
wrong now. Do we really want to return to the mindset of a century ago, when a man could 
testify to Congress about immigrant laborers and say, "These workers don't suffer — they don't 
even speak English."? 

We are a country, and a strong country, when and because we act as one, when “We the 
People. . . establish Justice, insure domestic Tranquility, provide for the common defence, [and] 


' Dennis Baron. “Oflicial American. English Only.” C) 2000 MacNcill Lchrcr Produciions. 
n!i{' a \ \,.nb5.org/spcak/scalose3-''Qn~iciaiaTncrican./englishoiilv/ 


Page 1 of 2 



133 


Anyone who has listened to the Chainnan and Ranking Member of the Financial Services 
Committee when they converse might wonder if they were, indeed, speaking the same language. 
We speak English and Inuit. We are one because we will it so. The United States is about what 
we ufo, not how we describe it. 

That is why, back in 1787, the Constitution was translated and printed in German: so that 
the non-English speaking minority in Franklin’s Pennsylvania, which would become the second 
state to ratify our Constitution, could fully participate in the ratification debate. What that means, 
Mr. Chairman, is that our founding document, under and from which we derive all of our 
authority as Congress, is the result of the opinions and votes of men who didn’t even speak the 
language. 

While the tradition of printing some public documents in German continued well into the 
20"' Century, it died out because, then as now, everyone living here, especially American 
citizens, finds life easier if they learn to speak English. We don’t need to go out of our way to 
punish non-English speakers. The opportunity to enjoy all of the attributes of our country is more 
than enough of an incentive. There is no need for H. R. 997, as is evidenced by the 97% of 
Americans who speak English.^ 


■ Mauro E, Mujica. "Whv An immigrant Runs .An Organi/,atioii Called U.S. ENGLISH.’' 

h!l, p ://\vvv\v.uscn,s. lish .org/vicvv/5 
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I, Introduction 

The ACLU is a nationwide, non-partisan organization of more than a half-million 
members, countless additional activists and supporters, and 53 affiliates nationwide dedicated to 
enforcing the fundamental rights of the Constitution and laws of the United States. The 
Washington Legislative Office (WLO) represents the interests of the ACLU before Congress and 
the executive branch of the federal government. The ACLU submits this statement to express its 
strong opposition to Representative Steve King’s proposed H.R 997, the English Language 
Unity Act of 2011. 

H.R. 997 would require all “official functions of the Government of the United States," 
including “laws, public proceedings, regulations, publications, orders, actions, programs, and 
policies” to be conducted in English, with narrow designated exceptions such as protection of 
“public health and safety.”* H R. 997 would require all naturalization applicants to “be able to 
read and understand generally the English language text of the Declaration of Independence, the 
Constitution, and the laws of the United States made in pursuance of the Constitution,” an open- 
ended test so onerous that many current U.S. citizens could not satisfy it. And H.R. 997 would 
allow anyone “injured” by a violation of the Act to sue the federal government, turning bona fide 
mistakes by federal employees resulting from the law’s vague prohibitions into damages paid out 
of taxpayer funds. 

H.R. 997 is: 

•unwise and dangerous policy with negative ramifications for a wide range of federal 
functions ranging from tax collection to voting access to naturalization procedures; 

•clearly contrary to civil rights laws protecting language minorities from discrimination 
based on national origin; 

•unconstitutional under the First Amendment and the Fifth Amendment’ s Equal 
Protection Clause; and 

•based on false premises about immigrants’ and language minorities’ English proficiency 
and assimilation (unfairly targeting, in particular. Latinos and Asian Americans). 


' As wTitten, H.R. 997 appears to focus on state governments, as it defines “the term ‘United States’ [to] meanQ tire 
several States and the District of Columbia” (excluding the federal government). As this drafting is inconsistent 
witlt the bill's discussion of federal government functions, and witli its findings' statement that “[ajinong the powers 
reserv-ed to the States respectively is the power to establish the Englisli language as the official language of the 
respective States." this statement assmnes tliat state government functions are in fact not part of H.R. 997’s purview. 
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H.R. 997 does nothing constructive to increase English proficiency for Limited English 
Proficient (“LEP”) individuals, H.R. 997 simply discriminates against those who have not yet 
learned English or those perceived not to be proficient in English, with damaging consequences 
for society as a whole. The House Judiciary Committee should reject H.R. 997 as contrary to 
established law - including the Constitution - and as unsound policy. 

II. H.R. 997 would interfere with efficient federal governance, including tax 
collection, voter registration and ballot access, and naturalization 
procedures. 

a. Core federal functions such as tax collection 

H.R. 997 would mandate English-only usage throughout the federal government’s 
“official functions,” including all federal “laws, public proceedings, regulations, publications, 
orders, actions, programs, and policies.” For example, the Internal Revenue Service (“IRS”) 
would be prohibited from publishing guidance on tax return filing in other languages. Asa 
result, LEP individuals would face added difficulties in determining their tax obligations, with 
negative consequences for the Treasury. The TRS website proudly announces: “Buenos dias! 

Did you know that the IRS has tax forms, publications, and information available in Spanish? 

If s amazing just how many resources are available in Spanish now.”" Any accounting of H.R. 
997’ s costs must therefore include reduced tax revenue after this assistance disappears. 

The IRS is only one of numerous federal agencies that would be hampered by H R. 997. 
Executive Order 13166, issued by President Clinton in 2000, states that the “Federal Government 
provides and funds an array of services that can be made accessible to otherwise eligible persons 
who are not proficient in the English language. The Federal Government is committed to 
improving the accessibility of these services to eligible LEP persons . . . Attorney General 
Holder in 201 1 reaffirmed that "the success of government efforts to effectively communicate 
with members of the public depends on the widespread and nondiscriminatory availability of 
accurate, timely, and vital information.”"' Twelve years of progress for LEP persons would be 
cast aside and erased by H.R. 997, at great monetary and humanitarian cost. 

b. Voter registration and ballot access 

H.R. 997 would, moreover, impose an undue burden on language-minority voters and 
damage implementation of Section 203 of the Voting Rights Act (VRA). It is crucial that every 
citizen in our democracy have the right to vote. Yet that right is meaningless if certain groups of 


" Available at httD:/yw\tvv.irs.gov/newsroom/artici8/0. .11^206260-00.1111111 (Aug. 30. 201 1). 

Available at littD:.7\vw\v.iustlce.gov7cit/abotit/cor/Piibs/eolep.pliii 
^ Memorandum from the Attorney General to Heads of Federal Agencies, General Counsels, and Civil Rights Heads 
re: Federal Government’s Renewed Commitment to Language Access Obligations Under Executive Order 13166 
(Feb. 17,2011), available at 

http:,7ww''.v. iitstice.gov/cn/about/cor/AG 021711 EO 1.3166 Memo to Agencies with Supplement. pdf 


3 



137 


people are unable to cast their ballots accurately at the polls. Voters may be well-informed about 
the issues and candidates, but, to make sure their vote is accurately cast, language assistance is 
necessary. When Congress amended the VRA in 1 975 by adding Section 203, it found that 
through the use of various practices and procedures, such as English-only ballots, “citizens of 
language minorities have been effectively excluded from participation in the electoral process . . 

. .The Congress declares that, in order to enforce the guarantees of the fourteenth and fifteenth 
amendments to the United States Constitution, it is necessary to eliminate such discrimination by 
prohibiting these practices.”^ 

H.R. 997 guarantees voter suppression in contravention of these principles. For example, 
the U.S. Election Assistance Commission established by the Help America Vote Act of 2002 
now otTers a National Mail Voter Registration Form in Spanish, Chinese, Japanese, Korean, 
Tagalog, and Vietnamese.’’ H R. 997 would turn back the clock on this sort of progress toward 
inclusive voting by mandating a regime of second-class citizenship whereby access to the polls 
depends on English proficiency. 

c. Naturalization Procedures 

Ever since the Immigration and Nationality Act of 1952, naturalization applicants must 
demonstrate elementary-level reading, writing, and comprehension of the English language, as 
well as knowledge and comprehension of the fundamentals of U.S. history and government.’ In 
creating the general English language requirements. Congress chose to exempt older lawful 
permanent residents (over age 50) who have lived in the U.S. as permanent residents for an 
extended period (20 years for applicants older than 50, supplemented in 1990 by a provision 
specifying 15 years for applicants older than 55).* 

By proposing an unnecessary, unrealistic naturalization test of being “able to read and 
understand generally the English language text of the Declaration of Independence, the 
Constitution, and the laws of the United States made in pursuance of the Constitution,” HR. 997 
would prevent nearly every applicant from becoming a U.S. citizen.’ Indeed, with the exception 
of legal scholars, it is questionable whether even highly educated U.S. citizens would be able to 
pass such a rigorous test. The door to U.S. citizenship should not be shut based on an unfair and 
arbitrary pop quiz about what federal statutes mean. 


’42 U.S.C. § 1973aa-la(a). 

^ Available at i:utp_i.A:\v\>^^eaC:i£P3A:oter tp_ v,ote_-i.lspx 

■SeeSU.S.C. § 1423(a); 8 C.F.R. §§312.1-312.2 
® SeeSU.S.C. § 1423; 8 C.F.R. §§ 312.1(b) & 312.2(b). 

^Perhaps the Internal Revenue Code is the model "law of the United States'’ envisioned by H.R. 997 's author for 
tills test; although language assistance by tlie IRS will be eliminated, LEP individuals should still have no trouble 
"understanding generally" subjects such as tlie mortgage interest deduction. 
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ITT. H.R. 997 conflicts with venerable civil rights protections of language 

minorities from discrimination on the basis of national origin, and violates 
the Constitution’s First and Fifth Amendments. 

Federal civil rights protections include a prohibition on discrimination based on national 
origin. For example, implementing Title VI of the Civil Rights Act of 1964"' which prohibits 
discrimination in federal programs based on national origin and other protected classes, “both 
Supreme Court precedent and longstanding congressional provisions and federal agency 
regulations have repeatedly instructed state entities for decades that a nexus exists between 
language and national origin.”" Further, the bill’s impact on the Equal Employment 
Opportunity Commission’s (EEOC) effective administration of Title VIr" in the private sector is 
far from clear — as are the implications for discrimination based on national origin in public 
employment and federal contracting under Title VII. The EEOC has, since 1980, notified state 
entities that English-only rules constrain “opportunities on the basis of national origin” and 
constitute a prima facie case of national origin discrimination.'^ HR. 997 is wholly inconsistent 
with this body of anti-discrimination law, and also with the Equal Protection guarantee of the 
Fifth Amendment." 

H.R. 997 is, in addition, squarely contrary to the First Amendment. When the Alaska 
Supreme Court invalidated a government communications restriction in an English-only statute 
enacted by the state legislature, it noted that the provision failed the First Amendment’s narrow 
tailoring test. Like H R. 997, which creates “an affirmative obligation to preserve and enhance 
the role of English as the official language of the Federal Government,” the Alaska law’s 
principal goal was “promoting, preserving and strengthening the use of English.” The court held 
that the means asserted by the state statute in furtherance of this goal were unconstitutional 
because “prohibiting the use of other languages in most instances ... is considerably broader 
than other available alternatives. For example, the state could create and fund programs 
promoting English as a second language. The goal of anning non-English speakers with 
knowledge of English could directly be achieved by teaching English to non-English speakers.”'" 


42 U.S.C. § 2000d et seq. 

” Sandoval v lla^an. 197 F.3d 4S4 (1 1 ’’’ Cir. 1 999 ). (rcv’d on olhcr grounds sub nom. Alexander v. Sandoval^ 5.42 
U.S. 275(2001)). 

“ 42 U.S.C. § 2()()()c Cl scq. 

”29 C.F.R. § 1606.7(a). 

” See. Hernandez V. New York, 500 U.S. 352, 371 (1991) ( “It may well be, for certain etlniic groups and in 
some communities, that proficiency in a particular language, like sldn color, should be treated as a surrogate for race 
imder an equal protection analysis”). 

Alaskans for a Common Language v Kritz, 170 P. 3d 183, 208 (Alaska 2007); see also In re: Initiative Petition 
No. 366, State Question No. 689, 46 P.3d 123 (Okla. 2002) (initiative petition requiring all official doemnents. 
transactions, proceedings, meetings and publications of the State of Oklahoma and its political subdivisions to be in 
English only “unconstitutionally infringes upon tlie freedom of speech [and] upon the freedom to petition tlie 
govermnent for redress”): Ruiz v. Hull, 957 P.2d 984 (Ariz. 1998) (bolding tliiit a state constitutional amendment 
providing tliat all government officials and employees performing govermnent business must act only in English 


5 



139 


H.R. 997 also violates the First Amendment’s protection of the right to petition the 
federal government. “The right to petition for redress of grievances is a fundamental First 
Amendment right lying at the core of our democracy,” “among the most precious of the liberties 
safeguarded by the Bill of Rights.”**’ The petition right bars interference with access to the 
legislature, the executive branch and its various agencies, and the judicial branch.*^ By erecting 
a permanent linguistic barrier between non-English speakers and every branch and agency of 
their federal government on an almost limitless variety of subjects, H.R, 997 
unquestionably infringes the non-English speaking public’s right to petition. It severely impairs 
that public’s right “to receive information and ideas.”** 

Access to government information is particularly important for the proper functioning of 
a democracy. “Governments have an almost unique capacity to acquire and disseminate 
information in the modern state.”*^ Accordingly, the principle that “the right to receive ideas is a 
necessary predicate to the recipient’s meaningful exercise of his [or her] own rights of speech, 
press, and political freedom,”"” applies with particular force to government information. H.R. 

997 violates the free flow of information between non-English speakers and their federal 
government, a conduit safeguarded by the First Amendment, 

TV. TT.R. 997 makes government services and programs inaccessible to millions of 
Americans, while doing nothing constructive to address the dearth of ESL 
instruction opportunities. 

Immigrant assimilation now takes place very quickly across generations; for example, 
“virtually 100 percent of [a sample of] second-generation Latino Americans have mastered the 
English language, thus overcoming any barriers their parents suffered.” A study of 2000 
Census data found that “English is almost universally accepted by the children and 


"violalcs Ihc First Amendment to the United States Conslilulion because it adversely impacts the constitutional 
rights of non-English-spcaking persons with regard to their obtaining access to their government and limits the 
political speech of elected officials and public employees. We also hold that the Amendment violates the Equal 
Protection Clause of the Fourteenth Amendment to the United States Constitution because it unduly bitrdens core 
First Amendment rights of a specific class without materially advtmcing a legitimate state interest,”), 

McDonaldv. Smith. 472 U.S, 479, 482-8.'!, 485 (1 985); Untied Mine Workers v. Idinoi.'t State liar A.ssn.. .'189 U.S. 
217, 222(1967), 

’ ' See Eastern R. Pres. ConJ. v. Noerr Motor Erei^hl, Inc.. 365 U.S, 127, 137-38 (1961) (legislature); UniledMine 
Workers v Pennington. 381 U.S, 657 (1965) (executive); Cal. Motor Transport Co. v. Trucking Unlimited. 404 U.S, 
508 (1972) (administrative agencies); Illinois State Bar. 389 U.S. at 221 (courts). 

Va. State Bd. ofPhannacy v. Va. Consumer Council. 425 U.S, 748, 757 (1976) (quoting Kleindienst v. Mandel. 
408 U.S. 753,762-63 (1972’)), 

Mark Yudof. When Government Speaks 9-10 (1983): see also Alexander Meiklejolm, Free Speech and its 
Relation to Self-Government 65-66 ( 1 948) (F irst Amendment protects right of people intelligently to discuss issues 
of public concern for purpose of self-government). 

Bd. of Ed. V. Pico, 457 U.S. 853. 867 (1982). 

Dowell Myers and John Pitkin, .Assimilation Today: New Evidence Shows the Latest Immigrants to .America 
Are Following in Our History 's Footsteps. Center for American Progress (Sept, 2010), 20, available at 
httD://w\vtv.americ,anDrogress.org/issues/2010/09/pdf/immigr3m assimilation pdf 
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grandchildren” of immigrant groups that have come to the U S. since the 1960s. Among second- 
generation “Hispanics, 92 percent speak English well or very well, even though 85 percent speak 
at least some Spanish at home.”^' Similar assimilation has occurred for other language groups 
like second-generation Asian Americans, of whom “96 percent are proficient in English.”"^ 

Language minorities who aspire to learn English would be punished rather than assisted 
by H.R. 997, precisely the wrong way to encourage national unity. Creating second-class 
citizenship for language minorities is not an effective means of encouraging English proficiency. 
A recent report observed that “[njumerous recommendations on expanding access to English 
learning programs are made to Congress every year, such as combining ESL with workplace 
training — to no avail.”^'' Charles S. Amorosino, Jr., executive director of Teachers of English to 
Speakers of Other Languages, testified in 2009 to the House Committee on Education and the 
Workforce’s Subcommittee on Higher Education, Lifelong Learning, and Competitiveness that 
“[ojther English-speaking countries such as Canada and Australia have comprehensive national 
policies that address integration of new immigrants; however the United States lacks any such 
policy or system.”"' H.R. 997 does nothing to address these gaps. 

H.R. 997 contains no provisions to expand access to English-language education, which 
is the best route to “English Language Unity.” Instead, the bill substitutes empty rhetoric, calling 
on unidentified federal government “representatives” to “encourage[e] greater opportunities for 
individuals to learn the English language.” Immigrants are eager and willing to learn English, 
but lack adequate educational resources. The Migration Policy Institute reported that “there is 
substantial unmet demand for ESL [English as a second language] services across the country. 
Most ESL programs have waiting lists with thousands of LEP adults in major cities like New 
York, Boston, and Chicago.”" Indeed, “language classes are not evenly provided across all 
states and have lost funding in recent years.”" 

Moreover, Congress has in the past recognized the “crucial” contribution multilingualism 
makes to “our nation’s economic competitiveness and national security,” as well as to the United 
States’ “global perspective” and “understanding of diverse people and cultures.”" H.R. 997 is 
out-of-touch with the global recognition that all people should leam and embrace other 
languages. H.R. 997 offers no solutions to the twin needs of English-language instruction and 

■" Richard Alba, Lewis MuiiiTord Center lor Comparative Urban and Regional Research, University of Albany, 
Language Assimilalion Today: Bilingualism Persists More Than in the Past, but English Still Dominates (Dec. 
2004), 2, available at 

httD://mn!nford.aibanv edu/children/reports/laimiiaL'e assniiilation/iantmaLe assimilatiott brief.pdf 
^ Mvers md Pitldn. supra, at 2 1 . 

Raiidy Capps et al.. Taking Limited English Proficient Adults into Account in the Federal Adult Education 
Formula Migration Policj' Institute. National Center on Immigrant Integration Policy (June 2009), 4, available at 
http://\v\v\v.migrationpolicv.or£/pubs/WIA-LEP-Jime2(J09.pdf 

Myers iuid Pitldn, supra, at 2, 

^ Foreign Language Assistance Act of 1994, Pub. L, 103-382 (1994). 
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the fostering of a competitive American workforce in the global marketplace. Rather, it divides 
Americans into officially approved English speakers and second-class others. 

V. Conclusion 

While claiming to promote the English language, H R. 997 would harm a vast array of 
federal government functions, including tax collection, voter access, and naturalization 
procedures. H.R. 997 also contravenes a half-century of civil rights law by promoting 
discrimination based on national origin, and is unconstitutional as an infringement of the First 
and Fifth Amendments. The House Judiciary Committee should oppose H R. 997 as an unsound 
policy and an unconstitutional law. 
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